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ADVERTISEMENT. 


kI 5 everal Additions and Alterations have been 
made in the present Edition of the following 
Treatise. Some Parts of the Work, which ap¬ 
peared to be treated in too concise a manner, 
have been enlarged, and the whole has been 
carefully revised. In consequence of the length 
of Time, which the former Edition took in passing 
through the Press, many Cases had been -reported 
before its publication, which it was not possible 
to introduce; these, and the other Cases upon 
the subject down to the present period, are now 
inserted. 

Middle Temple, 

May 19. 1815- 
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TREATISE 

OK THE 

LAW OF EVIDENCE. > 

• - 

. .• *• 9- 


PART THE FIRST. . 

. 1 , ' 


HE arrangement, which ’ has been addpted • in of the 

A following Treatise, is that which appeared the mb^t 
simple and perspicuous. The wofh consists of two partE; 
the former, relating to parol or unwritten evidence; the' 
latter, to written evidence. The subject of the first chap¬ 
ter is the method of compelling the attendance of witnesses 
for the pui'pose of being examined; and the five succeed¬ 
ing chapters treat of the causes, which render witnesses in¬ 
competent. In these, the writer has inquired into the 
several objections to witnesses, arising from want of reason 
or understanding, from defect of refigious principle, from 
conviction of certain crimes or from infamy of character, 
from interest, and las^y that arising ^firora the relation' 
which subsists between a client'and his counsel or his 
solicitor. . After ascertaining whether the witness is com¬ 
petent to evidence, the next question, that arises, is, 
what evidence ought to be given, and how ,fibe witness 
ought to be examined. The seventh chapter, therefore, 
treats of the general nature of proofsand the eighth, of 
the regular mode of examining a witness. And the first 

B part 





2 Attendance of Witnesses, [Cli.i, 

part then concludes with an inquiry into bills of exception 
and demurrers to evidence. 

Tlie second part, ■wliich relates to written evidence, 
treats of records, of the admissibility of verdicts, and 
judgments, and other judicial proceedings, and of the 
manner in which they are to be regularly proved. Public 
writings, not of a judicial nature, anti the iinpection of 
such w'ritings, are next considered; after which, follows an 
inquii'y into the proof of private writings, the requisite ol 
stamps on written instruments; and, lastly, into the ad¬ 
missibility of parol evidence by which written instniment'- 
may be explained or varied. 


CHAP. I. 

On the Attendance of Witnesses. 


i:i dviicase'. 


HE process, which courts of law have instituted for 
the purpose of compelling the attendance of witnesses, 
is by the writ of subpoena ad testificandum. This writ 
commands the witness to appear at the trial to testify what 
he know's in the cause, under the penalty of lool. to be 
forfeited to the king. And the stat. 5 Eliz. c. 9. s. 12. 
gives an additional remedy by enacting, that, “ if any per¬ 
son (upon whom any process out of a court of record shall 
be served, to testify concerning any cause or matter de¬ 
pending there, and having tendered to him according to 
his countenance or calling such reasonable sum of money 
for his costs and charges, as with regard to the distance of 
the place is necessary to be allowed,) do not appear accord¬ 
ing to the tenor of the process, not having a lihvful and 
reasonable cause to the contrary; he shall forfeit for every 
such offence lol., and yield such further recompence to the 
party grieved, as by the discretion of the judge of the court, 
out of which the process issues, shall be awarded.’' 
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No witness is bound to appear in civil cases, unless hi^ 
reasonable exp^ces, for going to and returning from the 
trial, be tendered him at the time of serving the subpoena; 
nor, if he appears, is he bound to give evidence, till such 
charges are actually paid or tendered (i), except he reside 
within the bills of mortality, and be summoiied to give evi¬ 
dence Mnthin them (2). The necessity of this previous 
tender arises from the special provision in the act of Eliza¬ 
beth before cited. 

If a necessary witness is brought over from a foreign 
countiy after the commencement of an action, and gives 
evidence at the trial, the reasonable cxpcnces of his passage 
over, and of his subsistence here pending the action, will be 
allowed on the taxation of costs. This point was deter¬ 
mined by the Court of Common Pleas in the case of Cotton 
v. Witt (3); in which case, it maybe proper to observe, 
an application had been made to the opposite party for his 
consent to the examination of the witness on interrogato¬ 
ries, which had been refused. In the taxation of costs in 
that case, the cxpcnces of the witi>ess’s return to his own 
country after the trial were not allowed. According to the 
report, little notice appears to have been taken of that 
point *, and no reason seems to have been stated for making 
the distinction. The allowance of expences in the case of 
foreign witnesses is from analogy to the common case of 
witnesses resident in this country; and there, on the tax¬ 
ation of costs, the expences ^are allowed for the witness’s 
return to his place of residence^'^aS Well as for his journey to 
the place of trial. And it should seem, from the reported 
opinion of the pf^ent Chief Justice of the Court of Com*^ 
mon Pleas in the later case of Sturdy v." Andrews (4), thati 
when a witness is brought over from a ibreign country q/ier 
the commencement of an action, the b6th of his 

(1) Chapman v. Poynton, a Sera. (2) 3 Blac. Cvm. 369. Tidd, Prac. 
1150. 13 East, 16. T). n. S.C. more ^895. 
fully stated. Bowles v. Johnfon, i £lac. (3) 4 Taunt, jy. 

Rep. 36. Fuller V. Prentice, I H.Blac. (4) 4 Taunt. 699. 
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coming to this country and of his return ought to be allowed 
in the taxation of costs. But such costs will not be allowed, 
if the witness has been brought over from abroad previous 
to the commencement of the action (i), or if the witness, 
being in the country, was detained here for tlic purposes of 
the trial (2); in those cases, the court will only allow the 
expences for the witness’s subsistence here during the 
action. 

As only four w'itnesscs can be included in one writ of 
subpoena (3), several v.rits are frequently necessary. In 
order to save expcucc, it is s'^ttled, that leaving a ticket, 
containing the substance of the writ, will be as effectual 
as the writ itself; but the writ ought to be shewn (4), The 
writ or ticket should be served personally on the wit¬ 
ness (5), and in reasonable time before the day of trial, that 
he may sufler the less inconvenience from his attendance on 
the court (6). Notice to a witness, in London, at two in 
the afternoon, requiring him to attend the sittings at West¬ 
minster in the course of the same evening, has been held to 
be too short (7). If the witness, whose attendance is re- 
quireil, be a married woman, it will be necessary to serve 
the subpana upon her personally, and the tender of the ex¬ 
pences should be made to her and not to her husband (8). 
If a cause appointed for one sittiiig be made a remanel^ 
the subpoena must be re-sealed and re-served. (9) 

If a witness, wlio has been duly served with the writ, and 
has had a tender of the reasonable expences, omits to at¬ 
tend at the trial without a sufficient cause, he is liable to be 
|B-oceeded against in one of three ways; i. By attachment, 

I'l) Sciilrr^el v.Lousada, 4'J'auut. . '.$) Smalt v Whitmill, 4 Stra. 10^4. 

^'^5* ,- L • Wakefield’s case, Ken. temp. Hard.^i 

(1) Sturdy v. Aiiwews, 4 Taunt. S. P. 

697- t,6) Hammond v. Stewart, i Stra.5oa. 

13) Cowp. 846. (7) a Tidd. Pr. 807., «li edit. 

(4) Goodwin V. West, Cro.Car. ji»j, (8) Cro. KL laa. 1 J0D.430.S P. 

1:40. Maddi-ion v. Shcre, 5 Mod. 355. (9) Sydenham v. Rand, 24 G.3. K.B. 

P' cited from MS. in » Tidd, Pr. 806. 
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for a contempt of the process of the court (i); 2. a spe¬ 
cial action on the case for damages, at common law (2) 
3. By an action on the stat, 5 Eliz. c. 9. s. 12. for the pe¬ 
nalty of I ol., and also for the further rccompence recover¬ 
able under that statute. This action for a iurther recom- 
pcnce will not lie, unless the amount has been previously 
assessed by the court out of which the process issued: nei¬ 
ther the jury nor the judge at nisi prius being competent to 
make the assessment (3). When the assessment has been 
made, an action of debt will lie. But the more usual way 
is to proceed by attachment. And in order to ground this 
summary way of proceeding, it is not only necessary to 
shew an ill motive in the witness, or negligence and irmtr 
tention to the* process of the court, but also to prove that 
the witness was personally served (4), and that his reason¬ 
able expences were paid or tendered at the time of the ser¬ 
vice of the subpoena. (5) 

It has been laid down, that it is not the practice of the 
Court of Common Pleas to grant an attachment against a 
witness for non-attendance, but that they leave the party 
injured to his remedy at law (6). However several 
cases (7), in which the court has refused an attachment 
under special circumstances, seem to shew that the general 
rule is the same in the Common Pleas as in the Court of 
King’s Bench. 

The witnesses, as well as the parties in a suit, are pro¬ 
tected by courts of justice, and privileged from arrest, eunda 
/fiorando et redmndo{^). And in ordinary cases it is not 
necessary for the protection of a witness,"that he should have 
been served with a subpoena, if upon applicatiou to him he 

(1) I Stra. 510, aStra.Sio. 1054. ‘Fletcher, cited ijEast. irt. Huffe v, 
J150. Cowp.846. Doug. 561. Fovvke, Barnes, 33. 

(a) Pearson V. lies,Doug. j61. ( 7 ) hrodie v. Tichel, Barn. 35. 

(3) lb. See, ante, p. Stretch v. Wheeler, do. 497. Fuller v, 

(4) Stra. 1054. Prentice, iH. Bl. 49. Blandford v. 

(5) Ante, p. z. Det«stet,5Taunt,z6o. 

(_6) Per Wright, J. in Ryder v. (8) Lightfoot v. Cameron, z Blac. 

Rep. 1113. 
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♦ 

consented to attend without one (i). A reasonable time is 
aliowed to the witness for going and returning; and, in 
making the allowance, the courts arc disposed to be libe¬ 
ral (2). This privilege has been extended to a party in the 
suit amending an arbitrator under an order of nisiprius(3). 
And so a bankrupt, aitondii g a meeting of comniissionors 
in pursuance of a notice, is during his aitcnduncc protected 
from arrest at the suit of a creditor (4), the cojumissioners 
being assembled under the autbority of an act of parlia- 
incnl, and sitting as a court lor the administration of 
justice. 

Commissioners of bankrupt, by stat. i.T.t. c. 15- s.io. 
are empowered to issue their warrant and apprehend per¬ 
sons, who, after a sufTicicut warning given to them, refuse 
to come and appear before them to be examined, not hav¬ 
ing any lawful impediment for refusal. And by 

section II. of tiic same act, witness^ sent for by the com¬ 
missioners shall have such costs and ebarges, as the com¬ 
missioners shall think fit. It has been determined, that it 
is not necessary, under this section, to tender a witness, at 
the time of summoning him, the expcnccs of his journey; 
although, if he be in fact without the means of taking the 
journey, it may be an excuse for not obeying the sum¬ 
mons (5), The necessity of a previous tender of expences, 
in the case of a witness who is subpoenaed to attend at a 
trial, arises from the special provision of the stat. 5 Eliz. 
c. 9. s. 12. 

ily the stat. 5 G. 2. c.30. s. 6. it is enacted, that, in case 
a bankrupt is in execution or cannot be brought before the 
commissioners, the acting commissioners shall attend the 
bankrupt and take his discovery: but as this att^dance on 

(j ' J /(I. Kenyon C. J. in Arding v. ( 4 ) Arf'in^ Xlower, 8T. R. 534. 
Piow t r, K 'i’. R. 536. i Uiac. Reji. 1142. Kinder v. Williams, 

(2) 2 Rep, 1113. Hatch v. 4T. R. 377, Spence v. Stuart, 3 East, 
Blister, Cd'. 3^8 , cited 2 Sirn. 89. Jt* parte Bene, i Ves. dr Beam. 
';S6. r } J%ir.t. 16. n. fa). 3r6. 

; j; ^ pence v. Stuait, 3 East, 89. (j ) Battye v. Gresley, 8 East,319. 

16 the 
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the bankrupt in prison has becTi found to be extremely in¬ 
convenient, it is now provided by stat. 49 6.3.'c.i2i. 
s. 13. that bankrupts charged in execution are to be brought 
before the commissioners to be examined by them, in the 
same manner as bankrupts in custody on mesne process: 
and the warrant of the commissioners is an indemnity to 
the keeper of the prison. 

The general inclosurc act, stat. 41 G.3. c, 109. s. 33,34. 
gives commissioners a power to summon in writing any 
person within a certain distance to appear before them and 
to be examined, and subjects them to a penalty, in case 
they refuse to appear. 

The means of compelling the attendance of witnesses, in AuenJanc# 
criminal cases, are of two kinds (i): first. By process of 
subpoena; or, secondly, the justice or coroner, who takes 
the information of th'i^ witnesses, may, at tlie time of taking 
it, or at any time before the trial, bind them over to appear, 
and, if they refuse to come or to be bound over, may com¬ 
mit them for a contempt: and this is the ordinary and 
more effectual method. 

In prosecutions for misdemeanors the defendant has been 
from the earliest times allowed the writ of subpoena: but 
prisoners had no right, by the common law, to this process 
in capital cases (2), without the special order of the court- 
Formcrly a prisoner-'was put upon his trial under a twofold 
disadvantage; he was unable to compel the attendance of 
witnesses, and, if they voluntarily attended, their evidence, 
not being given on oath, met with lew credit than the evi¬ 
dence on the part of the prosecution. But by stat. 7 W. 3. 
c. 3. s.:7*, all persons indicted for any high treason, where¬ 
by corruption of blood may ensue, shall have the like pro¬ 
cess of the court, where they shalT be tiied, to compel their 
witnesses to appear for them, as is usually granted to com- 

(a) zHawk. P.C. 46. s. 17. 
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pel witnesses to appear against them. And now^ as the 
stat. 1 Ann. st. i. c. 9. s. 3. enacts, that all witnesses on 
behalf of a prisoner, on a trial for treason or felony, shall 
be sworn in the same manner as witnesses for (he crown, 
and be liable to all the penalties of perjury, process may be 
taken out against them in any case whatever. (i) 

In order to provide for the appearance of witnesses, to an¬ 
swer in eases where warrants are not u&uallv issued, and to 
give evidence in criminal prosecutions in any part of the 
United Kingdom, it is enacted by a late act of parliament, 
stat. 45 G. 3. c. 92. s. 3., that the service ofa writ of subpoena 
or other process in any part of the United Kingdom shall 
be as effectual to compel his appearance in any other part, 
as if the same had been served in that part where the person 
is required to appear. And the person served does not 
appear, tlie court, out of which the process issued, may 
transmit a certificate of the default in the manner specified 
by the act, and the court to which the certificate is trans¬ 
mitted may punish the person for his default, as if he had 
refused to appear to process issuing out of that court. 

In civil proceedings, as we have seen, a witness is not 
obliged to attend, unless his expenccs are duly tendered; 
but, in criminal prosecutions, the demands of public justice 
superseile every consideration ofprivatc inconvenience, and 
witnesses are unconditioni^lly bound to appear. On the 
other hand, it is reasoniaye and highly expedient, that, 
whe^^they attend on behalf of the public, a fair compensa¬ 
tion’.should be given them for their trouble and necessary 
expcncc. Formerly, however, the la;\y provided no means 
far reimbursing them; a defect in our judicialjSidministra- 
tion, which was at length remedied by stat. 27 G. 2. c. 3. 
s. 3. This statute enacts that “ when any poor person 
shall appear on recogilizance to give evidence against 
another accused of grand or petit larceny or otlmr felony. 


(I) a Hawk. I\ C. c. 46. s. 17. 


the 
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the court may on the oath of such person, and on consi* 
deration of his circumstances, in open court order the 
treasurer of the county or place, in which the offence shall 
have been committed, to pay such sum of money, as to the 
court sluali seem reasonable, for liis time, trouble, and 
expence,” As this statute extended only to poor persons 
who appeared on recognizance, and not to such as appeared 
on subpoena to give evidence, it was afterwards deemed 
reasonable by the legislature, that every person so appear¬ 
ing on recognizance or subpoena should be allowed his rea¬ 
sonable oxpcnces, and also, in Case of poverty, a satisfac¬ 
tion for ins trouble and loss of time. The -stat. 18 G. 3. 
c. 19. s. 8. therefore enacts that “ where any person shall 
appear on recognizance or subpoena to give evidence as to 
any grand or petit larceny or other felony, whether any bill 
or indictment be preferred or not to the grand jury, it shall 
be in the power of the court (provided the person shall, in 
the opinion of the couk, have bond Jide attended in obedi¬ 
ence to such recognizance or subpoena,) to order the trea¬ 
surer of the county or division, in which the offence shall 
have been committed, to pay him such sum as to the court 
shall seem reasonable, not exceeding the expcnces which it 
shall appear to the court the said person was bona^fide put 
unto, by reason of the said recognizance and subpoena, 
making a reasonable allowance, in case he shall appear to 
be in poor circumstances, for trouble and loss of time.** 

In some cases a subpoena can have no as where witMisoa 
the witness is in custody, or cdt hoard a ship under the sW^-board 
command of an officer, who ref^^ to I^Uow his attendance, tody. 

The course then is to sue out a writ ^ corpus ad 

testificandum; for which purpose application ought to be 
made to.,the court or judge, upon affidavit of the party 
applying, stating that he is a material witness (i); and, in 
case of his being on board a ship, that he is willing to 
attend (2). Upon this application the court in its discre- 

(2) Reddam’s case, Cowp. 672. 

tion 


\,i) Layci’s case, Fortesc. 396. 
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tion will make a rule, or the judge will grant his fiat for a 
writ(i}, which is then sued out, signed, and sealed (2). 
The writ bliould bo left witii the sherilf or other officer, 
who will then be bound to bring up the bodv. on being 
paid his reasonable charges. If the witness be a prisoner 
of war, he may bo examine.] by consent on interrogatories, 
but cannot be brought up without an order from the 
secretary of stale. (3) 

It has been doubted whether persons in custody could 
be brouglit up as witnesses by w'rit of habeas corpus to 
give evidence before any other courts cxce})t those at 
Westminster: but now by slat. 43 G. 3. c.140. it is 
enacted, that a judge of either of the courts may, at his 
discretion, award such writ for bringing a prisoner, de¬ 
tained in anv «roal in England, before a court martial, or 
before commisfioners of bankrupt, commissioners for au¬ 
diting the public accounts, or other commissioners acting 
by virtue of any royal commission or wstrrant. 

WifjicWhen a material witness resides abroad, or is going 
dbioaci. abroad, and cannot attend at the trial, the party requiring 
his testimony niay move the court in term time, or may apj)ly 
to a judge in vacation for a rule or order to have him exa¬ 
mined on interrogatories (h bene esse before one of the judges 
of the court, if the witnt'ss reside in town, or, if he reside 
in the country or abroad, before coinniissioners specially 
appointed and approved by the opposite party (4). The 
rule or order for such examination, t^ich is only secondary 
evidence, cannot be obtained without the consent of both 
parties. And, though the court cannot compel tlie other 
party to consent,, yet, if necessary, it will assist the party 
applying by putting off the trial, (that there may be an 
opportunity of filing a bill in equity,) until the consent is 
obtained, or the witness returns: and if, after all, the 

(1) Burbage’s ca.-,e, 3 Burr.1440. (3) Furly v.Newnhaiu,aDoug.4l9. 

(2) Tidd. Pr. 739. (4) a Tidd, Pr. 8i». 
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defendant should refuse, the court will not give him judg¬ 
ment as in case of a nonsuit, (i) 

When a party, after obtaining leave by consent, exa¬ 
mines witnesses abroad on depositions, he will not be en¬ 
titled to any allowance in the taxation of costs for the 
cxpence of taking the depositions, although he may pro¬ 
ceed in the action (2). The same rule prevails in the 
court of chancery: if a party applies to that court for a 
commission to examine witnesses, he must pay the 
expellees. ; 

Before the court will consent to put off the trial on 
account of the absence of a material witness, it requires to 
be satisfied, that injustice would be done by refusing the 
application, and that the p^y who makes the application 
lias not conducted himself unfairly, nor been the cause of 
any improper delay (3). The rule vrill not be granted 
where the testimony of the witness is intended to set up 
an odious defence, (as, that the plaintiff is slave to the 
defendant, and therefore could not recover in the action, 
or that lie is an alien enemy (4), &c.]: nor will it grant the 
rule for the purpose of giving the defendant an opportunity, 
wliicli he has <uice lost by his own neglect, of applying to 
a court of equity for a commission. (5) 


Where a cause of action has arisen in India, or any 
offence has been committed there, which is tried in this 
country, the evidence of witnesses resident in India may be 
obtained in the manner prescribed by stat. 13 G. 3. c. 63. 
s. 40. and s. 44. 


If a witness has in his possession any deeds or writings, Subpojiw 

^ . 1 , ducestecttrt. 

which are thought necessary at the trial, a special clause 


(i) Furly v.Newnham,* Doug.4i9. (3) Saunders v. Pitman, i Bos, St 
Mostyn V. I’abrigas, Cuwp. 174 " Cal- Pull 33. 

Hard V. Vaughan, I Bos. Sr Pull Zii. (4) Robinson v. Smyth, i Bos. St 

(a) Stephens v. Crichton,» East, 259. Pull. 454. 

Taylor*. Roy. Ex. Ass. Comp, 8 East, (5) Calliard v. Vaugnan, i Bos. k 
^93. Pull. 212- 


must 
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must be inserted in the subpoena, called a duces tecrmi^ com¬ 
manding him to bring them with him- When the 
writings arc in possession of the adverse party or his at¬ 
torney, notice should be given to produce them, and if 
after proof of a reasonable notice they arc refused, se¬ 
condary evidence of the contents will be admilted. It 
is not necessary to give notice to the defendant himself: 
giving it to his attorney will be sufficient, even in penal 
a6lions, (i) 

This writ of subpoena duces teernny as well as the other 
writ of subpama ad tesiificandumy is compulsory upon the 
witness. And though it will be a question for the consi¬ 
deration of the judge at the trial, whether in any parti¬ 
cular case the actual production of writings sliould be 
enforced, yet the witness ought always to have them ready 
to be produced, if required, in obedience to the judicial 
mandate (2). From the earliest times, our courts of com¬ 
mon law, in order to give effect to th«[r proceedings, have 
resorted to these compulsory measures for the production 
of evidence, measures obviously essential to the existence 
and constitution of courts of iustice. 

ft * 

(i) Attorney-General v. Le Mcr- (z) Ameyv. Long, 9 East, 4?^ 
chant, s T. R. 203. n. Cates q. t. v. 

Winter, 3 T. R. 306. 
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CHAP. II. 

Of the Incompetcncy of Witnesses from Want of Under-. 

statiding, 

XTTHEN a witness appears, he must be regularly sworn, 
^ ’ unless an objection is made to his competency. An, 
exception to the credibility of a witness cannot exclude him 
from being sworn. The exception of kindred, for ex¬ 
ample, although it is a gooti cause of challenge against a 
juror, is not an objection to th« competency ©f a witness; 
a father is a competent witness for or against his son, and 
a master for his servant, or the servant for his master. 
Such exceptions may affect the credibility, but they do not 
affect the competency of witnesses. 

As it is the province of the jury to consider what degree 
of credit ought to be given to evidence, so it is for thfe court 
alone to determine whcdier a witness is competent, or the 
evidence admissible. Whether tliere is any evidence, is a 
question for the judge ; whether it is si0cienti is for the 
jury(i). And whatever antecedent facts are necessary to 
be ascertained, for the purpose of deciding the question pf 
competency, as, for example, whether a child understands 
the nature of an oath — or, whether the confession of if 
prisoner was voluntary — or, whether declarations, offered 
in evidence as dying declarations, were made under the 
immediate apprehension of death—these, and other ffu;ts 
of the same kiiid, are to be determin<^ by the court, and 
not by the jury. 

By the law of England the objections to the compe¬ 
tency of witnesses are fourfold. The first ground of in¬ 
competency is want of reason or understanding: a second 

(r) Per BuUer J., Comp, of Carpenters, &c. v. Hsyward, Doug. 375. BuU^. 
N. P. *9?. 

ground 
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ground is defect of religious principle: a third ground 
arises from conviction of certain crimes, or from infamy of 
character: the fourth and most general cause of incom¬ 
petency is interest. Either of these grounds of incom- 
petency will exclude the witness from giving any kind of 
evidence. “ I find no rule less comprehensive than this,” 
said Mr. Justice Lawrence, in the case of Jordaine v. 
Lashbrooke (I), “ that all persons arc admissible witnesses, 
who have the use of their reason, and siK‘h religious belief 
as to feel the obligation of an oath, who have not been 
convicted of any infamous crime, and who are not influ¬ 
enced by interest.” 

An inquiry info these several causes of incompetenej^ 
forms the subject of the four following chapters. 

First, as to incompctency for want of understanding; 

Persons, wlio have not the use of reason, are from their 
infirmity utterly incapable of giving evidence: as persons 
insane, idiots, and lunatics under the influence of their 
malady (2). But lunatics and other persons, who arc sub¬ 
ject to temporaiy fits of insanity, may be witnesses in their 
lucid intervals, if tliey have sulHciently recovered their 
understandings (3)- And a person born deaf and dumb 
is not on that account incompetent, but, if he has sufficient 
understai’ding, may give eWdcnce by signs w'lth the assist¬ 
ance of an interpreter. (4) 

Children. A witness must not only have a competent share of 
reason, but also know the nature of an oath: children, 
therefore, who are not able to understand its moral obli- 

_ ?'/»•' <1 * 

gation, cannot be examined (5). There seems to be no 
precise age fixed, at which infants are excluded from being 

(i) 7T.R. 610. (4) Ruston’s wise, iLeach, Cr. C. 

(z) Co. I.it. 6. b. 6 Com. iDig. tit. 455. 

« Testmoiijne,” A. i. (5) Com, Dig. lb. Bull. N. P. ^93. 

(3) Com.Dig. lb. Oilb. Ev. 130. 

wit- 
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witnesses. At one time, indeqii, their'age was considered 
ns the ci'iterion of tlieir competency; and it was a general 
rule, that none could be admitted under the age of nine 
years, very few under ten (i)} which was in some measure 
denying them the protection of law against secret acts of 
violence (2). A more reasonable rule has been since 
adopted; and the admissibility of children is now regu¬ 
lated not by their age, but by their apparent sense and 
understanding. In Brazier’s case, on an indictment Ibr 
assaulting an infant of dve years of age with intent to ra¬ 
vish her, it was agreed by all the judges, that children of 
any age might be examined on oatli, if capable of distin¬ 
guishing between good and evil: but that lh.ey cannot be 
examined, in any case, without oath (3). This is now the 
established rule in all cases, criminal as well as civil, and 
whether the prisoner is tried for a capital offence, or for 
one of an inferior nature. When the child has appeared 
not sufficiently to understand the nature and obligation of 
an oath, judges have often thought it necessary, for the 
purposes of justice, to put off the trial of the prisoner, 
directing that the child, in the mean time, should be 
properly instructed. 

If a child is too young to be sworn, it follows as a neces¬ 
sary consequence, that any account, which it may have 
given others, ought not to be admitted. On an indictment, 
therefore, for a rape on a child five years old, where the 
child was not examined, but an account of what she had 
told her mother about three weeks after the transaction, 
was given in evidence by the mother, and the jury con¬ 
victed the prisoner, principally,- as was supposed, on that 
evidence: the judges, on a case reserv^ for their opinion, 
thought the evidence clearly inadmissible, and the prisoner 
was, accordingly pardoned. (4) 

fx) R.v. Travers, aStra. 700.; and 443> 4 * Bull. N.P. 3,93. r Leach,Cr. 
cases in East. P. C. 443. S. P. 1 Hal. C. * 37 - 4 Blac. Cora. 314. 

P.C.303. 3 Hal. P.C.378. (4) R.V. Tucker, x8o8, M 3 . See 

(3) Bull. N. P. 393. also R. V- Brazier, supra. 

(3) Brazier’s case,1779,1 East, P.C. 


When 



i6 


Imompeteney qf Witness [Cb. 

When the evidence of children is admitted, says Mr. 
Justice Blackstone(i), it is much to be wished, in order to 
render their evidence credible, that tliere should be some 
concurrent testimony of time, place, and circumstances, in 
order to make out the fact; and that the conviction should 
not be grounded singly on the unsupported accusation of 
an infant under years of discretion. It seems, however, 
impossible to lay down any general rule on this subject, 
applicable to all cases. A prisoner may be legally con¬ 
victed on such evidence, alone, and unsupported; and whe- 
tlier the account of the witness requires to be corroborated 
in any part, or to what extent, is a question exclusively 
for the jury, to be determined by them on a review of ail 
the circumstances of the case, and especially of the manner 
in which the child has given his evidence. The evidence 
may be so circumstantial, so plain and clear, and so free 
from all mixture of partiality and ill will, as to leave no 
reasonable doubt of the prisoner’s guilt, although it stand** 
unsupported by other witnesses. 

(l) 4 Com. 21.j. 


CHAP. III. 

Qf lncmnpetenc^ from iJefect qf Heligiom Principle. 


HE second ground of iiicompetency, which hag been 
mentioned, is defect of religious principle. 


w'itnesses, before tbe^ ^ examined, are r^uired to 
take an oatli, by which they appeal'tO'the Si^^e Being 
for the truth of the evidence which they are about to giye. 
This necessarily implies a belief, that»= fey-the laws of God, 
truth is enjoined, and falsehood punished* it is not suffi¬ 
cient, that a witness believes himself bound to speak truth 
from a regard to character or the common interests of so** 

ciety, 
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ciety, or from fear of punishment (i). Such motives have 
indeed their influence, and may come in aid of the refigious 
obligation, but they are of a nature so capricious and infirm, 
and so liable to be iiervertcd, as to afford little or no secu¬ 
rity for the observance of truth. Our law therefore, like 
tliat of most other civilized countries, requires a witness to 
believe, that there is a God and a future state of reward 
and punishment, and that by taking the oath he imprecates 
the divine vengeance upon himbelf, if his evidence shall 
be false. (2) 

Atheists, and such infidels as profess not any religion, 
that can bind their consciences to speak the truth, are ex¬ 
cluded from being witnesses (3). Lord Coke indeed says 
generally, that an infidel cannot be a witness (4), in which 
denomination he intended to comprise Jews as well as Hea¬ 
thens (5): and Mr. Seijeant Hawkins thought it a sufficient 
, objection to the competency of a witness, tliat he believed 
neither the Old nor the New Testament (6). Lord Hale 
however was of a different opinion, and strongly points out 
the unreasonableness of excluding indiscriminately all Hea¬ 
thens from giving evidence, as well as the inconsistency of 
compelling them to swear in a’ form, which they may possi¬ 
bly not consider binding. “ It were a very hard case, he 
says, if a murder, committed here in presence only of a Turk 
or a Jevr, should be dispunishable, because such an oath 
should not be taken, which the witness holds binding, and 
cannot swear otherwise, and possibly might think himself 
under no obligation, if sworn according to the usual style 
the courts of England (7).” All doubts upon this sub¬ 
ject, however, are now removeck In thf case of Omidiund 
and Barkey, (which came b«^is^^Lor(l Chkncellor Hard- 
wicke, assiisfed'by Lee C. J., Wiltes C. J.j and Parker C. B.), 

(i^ Rustou’s cose, x Cr.C. {4) CaMt. 6.i. 

455. (5) »Inr>t. 506. 3 Inst.>165. lAtk, 

(%) WhiteVs case, Leach Cr. C. 483. 43. WiUes, 541. 

I Atk. Rep. 19.48. (6) Hawk. P. C. b. a. c.46. s. 148. 

(3) Bull. N. R. *91. I Atk, 40 - ( 7 ) » Hale P. C. 379. 

45. 48. Oilb, Ef, 139. 


AthiJs’ip, 

&c. 


c 
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k was solemnly decided, that the depositions of witnesses 
professing the Gentoo religion, who had been sworn accord¬ 
ing to the”ccreinonies of tlieir religion under a commission 
out of Chancery, ought to be admitted in evidence (i)> 
And it may now be considered os an established rule, that 
infidels of any other country, who believe in a God,, the 
avenger of falsehood, ought to be received here as wit¬ 
nesses: but infidels, who believe not that there is a God or 
a future state of rewards and punishments, cannot be ad¬ 
mitted in any case (2). It follows, that, for tlie purpose 
of trying .the competency of a witness, the proper ques¬ 
tion is, not as to his particular opinions, as, whether he 
believes in Jesus Christ, or in tlic gospels, but whether 
he believes in tlic existence of a God and a future state. 
For this reason, in a case before Mr. Justice Buller, 
where a witness, who had been sworn on the gospels, was 
asked, whether he believed in the gospels on whicii he had 
been sworn, die question was objectQ^ to, and overruled by 
the court (3). This question appears to have been put 
after the swearing in chief though before the examination 
of the witness. If it had. been asked before the witness 
was sworn, it seems that it would have been regular; for 
if he had not believed in the gospels, how could he have 
been sworn upon them ? I'Jie administration of an oatli 
in such a case would be merely nugatory; and evidence 
would be given without any religious sanction, on the bare 
ass^tion of a witness. If the law requires an oath,, and a 
witness believes not in any form of religion, the conse¬ 
quence seems to be, that he c^not bq> swoim. (4) 

Excorntnu- has been frequently lai4 persons excom- 

niution, xnuaicated arc not competeiit’ witnefses, because it is sup¬ 
posed, that those who have been excluded froijt the church 

(i) Omichund and Barker, x Atk. (3) R. ,v>,Taylor, Peake’s N. P. C. 
XI. t Will. ^4. S. C. Willes 538. iz. 

S. C* (4) A Tract has been written on. 

(a) Willes 549. lAtk. 4J. Fachina this subject by Mr. Baron Smith, one 
V. Sabine, Stia. XZ04. Morgan’* case, of tlte Barons of the Court of fxclie- 
l^each Cr. C. 64. <iuer in Ireland. 


are 
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are not under the influence of any religion. The autho- 
rity, generally referred to in support of this rule, is a 
dictum of Lord CokeC.J. in the case of the Attorney 
General v, Griflith (i), concerning the oath of allegiance 
required of Popish recusants. He is there reported to 
have said, “ by the stat. 3 J. c.5. every recusant convict is 
to be excommunicated; and therefore on my circuit, I do 
not admit of them for witnesses between party and party, 
they being not competent witnesses.*' On the authority of 
this dictum, the rule has been commonly adopted by 
writers on the subject of evidence; although the reason, 
upon which it is supposed to have been foimded, would in 
the present day be generally exploded. But now, by a 
late act of the legislature, this objection has been entirely 
removed. The stat. 53 G.3. 0.127. §2* 3* enacts that no 
sentence of excommunication shall be pronounced by 
Ecclesiastical Courts in cases of contempt or disobedience 
to their order, and that persons excommunicated shall in 
no case incur any civil penalty or disability. 

With regard to the ceremony or form of administering 
an oath, that form is obviously the best, which most clearly 
conveys the meaning of the oath, and most forcibly impi’c^ses 
its obligation. And since this is not an essential part of 
the oath, but entirely of human institution, and has varied 
in diflerent times and countries, though the substance of the 
oath must be the same in all, it is obviously necessary to 
allow men to swear according to the peculiar ceremony of 
their religion, that is^ in the manner vtdxich they confer 
most binding on their conscience. Possibly,, says Lord 
Hale, they may not think themielves umler any obligation, 
if sworn according to the usual style in the courts of Eng¬ 
land (2).’* Jbws have therefore been sworn in our courts 
from the earliest times on the Pentateuch (3); and no dis¬ 
tinction appears ever to have been taken between their 
swearing in a civil or in a criminal case. In an old case, 

(i) aBuhtr.155. (3) I AiV. 40, 4%. Willes, 543. 

fa) 1 H. P. C. »79. X Atk. 42.48* Cowp. 389. ’ 

C 2 where 
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where a witness refused to be sworn in the usual form, by 
laying his right hand on the book and kissing it afterwards, 
Glin C. J. ruled, that he might be sworn, by having tlie 
book laM open before him and holding up his right hand (i). 
“ In thy opinion, said the Chief Justice, he has taken as 
strong an oatli as any other witness.” So on the trial of 
some of tbe rebels at Carlisle in the year 1745, a witness 
being sworn iii the same manner by holding up his hand, the 
point was referred to the judges for their opinion, and they 
all agreed in thinking the witness legally sworn (2). Maho¬ 
metans may be sworn on the Koran (3); and Gentoos, and 
upon tlie same principle all persons, according to the cere¬ 
monies of their religion (4). Whatever be the form, the 
meaning of the oath is the same. It is calling upon God 
to witness what we say, and invoking his vengeance, if what 
we say be false. 

There appears to be no good reason for not admitting the 
solemn affirmation of a Quaker in all cases, as well as tlie 
oath of a Jew or Gentoo, or any other person, who thinks 
himself really bound by the mode and form in which he 
attests. Before the revolution, Quakers, who refused to 
take a legal oath, were treated as obstinate offenders, and 
subject to penalties (5}. But, these hardships have been 
since removed by the Toleration Act (6), which first allowed 
them to make a declaration of tlieir fidelity to the state, in¬ 
stead of taking an oath of allegiance, and exempted them 
from all pains and penalties, on their making, if required, 
certain other declarations there prescribed* And now by 
subsequent Acts (7), their solemn affixation in Courts of 
Justice is admitted to have the same effiect as an oath taken 
in the usual form, excepting only, that on such affirmation 

(x) Dutton V. Colt, a Sid. 6. (4) and Barker, x Atk< 

(4) Per Gold J.in Mildrone’scase, ax* •/ ,, 

X Leach Cr. C.459. Mee v. Reed, (5) a. c. i. 

Peake’a N. P. C. aa, S. P. (6) St. i W. & M. c. 18. s. 13, 

(3) Morgan’s case, i Leach Cr.C. 64. (7) St. 7 & 8 W. 3. c. 34. St. 8 O. l. 

per Gold J. delivering the opinion of all c. 6. St. aa G. 3 . c. 46. s. 36 . 
the judges. Cowp. 390. Fachinav, Sa¬ 
bine, a Stra. 1104. 


they 
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tbcy are not permit!^ tot give evidence in criminal cases. 
This exception has been continued in the several succeeding 
acts of the legislature on this subject; but the propriety 
of such a distinction seems questionable; unless^^^deed, 
it can be shewn, that evidence requires less sanction in civil 
cases than in criminal, or that Quakers in majlpng their 
solemn affirmation do not consider themselves under a strict 
religious obligation to speak the truth. 


The legislature, by not admitting the affirmation of Qua* 
kers in criminal cases, must be understood to mean causes 
technically criminal. They may be received in penal actions: 
as, in ail action for debt on the statute against bribery in 
elections (i): so, on a motion for an attachment for non¬ 
performance of an award (2), or on a motion to quash an 
appointment of overseers (3); these proceedings being of a 
civil, not a criminal nature. 


But in all cases, which are substantially of a criminal 
nature, the affirmation of a Quaker is inadmissible: as, in 
an appeal for murder (4), though it is in form a civil pro¬ 
ceeding ; so on a motion for an information for a misde¬ 
meanor (5), or on exhibiting articles of the peace (6), or 
on a motion for non-performance of an order of Court (7). 
Where the application to the court is against a Quaker, 
his affirmation may be received in his own defence, though 
the proceeding be of a criminal nature. (8) 


It has been observed by Lord Manimeld (9), that Qua¬ 
kers are at present Under some hardship, in not bdng able 
to call other Quakers as witnesses in their defence, on a 


charge of treason or felony; 

(i) Atcheson V. Everett, dowp 38a. 
( ) Taylor v. Scotty 5%ed Cowp. 
394. Poivcl V. Ward, cited'Andr. 200. 

3) R. V. Turner, i Str.i2i9. 

4) Casul V. Bainbridge, % Str. 856. 
ovvp.39Z. 

(5) R.V. Wych, » Sir. 87a. R. v. 
Gardner, z Burr. 1x17. 


since in these cases, witnesses 


(6) R.V., Green, i Str. 5Z7. 

(7) Skipp V. Harwood. Willes,Z9r. 
and see n. (b) ib. where the cases on 
this subject are collected. 

(8) R. V. Shacklington, And. sox. n. 
R. V, Gardner, % Burr. X117. Cowp. 
383- 39 *- 

(9) Cowp, 391, 
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on behalf of the prisoner arc to be mortis before they can 
give evidence, like witnesses for the crown (r); and no ex¬ 
ception is made in the statute, in order to give a prisoner 
the bcneBt of a Quaker’s testimony. 

(i) St. 7 & 8 W.& M. c. 3. s. I. St. I Ann. ft. ». f. y. s. 3. 


CHAP. IV. 

Incompetence Jrom Irfamy of Character, 

Sect. I. 

Of the Offences, which incapacitate, 

A Third cause of incompetency proceeds from the con¬ 
viction of certain crimes or from infamy of character, 

\\ hat There are many offences, which our law considers such 

i^ajpeftate. blemishes on the moral character, as to incapacitate from 
giving evidence in courts of justice (i); as, treason, and 
every species of the crimen falsi, such as forgery, pcijury, 
subornation of peijury, attaint of false verdict, and other 
offences of the same kind, which necessarily imply false¬ 
hood (2). The whole class of offences which come under 
the denomination oi felony (3), that is, all offences which 
occasion a forfeiture of lands or goods, will have the same 
effect in rendering a witness inc“6inpetent; though it is ob¬ 
vious, that crimes are not always punished by the legislature 
in projKirtion to their guilt, and there may be more depra¬ 
vity in frauds, which are not punishable, than in some kinds of 
felony. By the common law, a person convicted of petty lar¬ 
ceny was not a competent witness, as ^t^offence was felony no 

(1) Gilb. Ev. 126. Bull N. P. 291. Jones v. Mason, % Stra. 833. Walker 
(2) Co. Litt. 6. b. Hawk. b. z. c. 46. v. Kearney, % Stra. X148. 
s. loi. Com. Dig Testmoigne, A. j. (3) Co. Litt. 6 b. Com. Dlz^tibi snp. 
a H. P. C. 277. Fortesc. Rep. 209. 


less 



Sect. 1.] from J^amy of Character» 

less than grand larceny (i) j but now by stat. 31 G. 3. c. 35. 
it is enacted, that no perloii shall be incompetent ]^y reaspci 
of a conviction for petty larceny. Some other offences 
also make a witness incompetent after conviction; as, a 
conspiracy to accuse another of a crime (2), praemunire (2), 
barretry (3), or conviction for bribing a witness to absent 
himself and not give evidence (4). So, it should seem, a 
person, who has been convicted of winning by fraud or ill 
practice in certain games, would not be a competent witness 
since the stat 9 Ann. c. 14. s. 5. not only inflicts a penalty, 
but also enacts that he shall be deemed infamous; and one 
of the legal consequences of infamy is incompetency to givo 
evidence in a court of justice (5). As convicts in such 
offences cannot be witnesses, they cannot make affidavits to 
support a charge against others, but, to exculpate or defend 
themselves, their affidavits have been allowed (6); -and upon 
the same principle the iiffirmation of Quakers arc admitted 
in their own defence on a criminal charge. Outlawry in a 
personal action is no ground of exception (yj. But judg¬ 
ment of outlawry for treason or felony, appearing on re¬ 
cord by the sheriff’s return of the exigent (8), has the same 
effect as judgment after a verdict or confession: it follows, 
therefore, that such an outhiw cannot be a competent 
witness. (9) 


Some kinds of punishmmt vrsve formerly thought to be 
marks of infamy, and therefore witnesses were frequently 
rejected after standing in the pillory, or after branding; 
these being the usual punlshn^ents for the crimen fa^i (lo). 


(i) 4 H. P. C. 277. Pendnek V. 
Mackinder, 'Utiles 667; where the 
authorities on this point are collected. 

(a) a H. P.C. a77. Co, Lit. 6. i. 
Hawk. P. C. b. x. c. 7a. s. 9. Com. 
Dig. ubi tuf, 4 Blac. Cp<b> ^3* 
(jyR. V. Ford, a Salk. BuU. 

M. P. 29a. See Com. Dig. tit, Test> 
moigne A. 5. 

(4) Adjudged in Clancey's case, by 7 
judges; noh C. J. doubting at first. 
Fortesc. Rep. 208. 


(5) Co. Lit. 6.6 . Fortcsc. 208. 

(6) Davis and Carter’s case, 2 Salk. 
461. Charlesworth’s case cited by the 
Court in Walker v. Kearney, 2 Str. 
1148. 

(7) Co. Lit 6. 3 . Com. Dig. Testm. 
A. $. Hawk. P. C. b. X. c. 72. 8.107. 

(8) 3 Inft. 2X2. Hawk. P. C. b. 2. 
c. 48. s. 22. 

{9) Celiex’scase, Sir T. Raym. 369. 
(10} 2 H. P. C. 277. Co. Lit. 66. 

c 4 
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But the distinction is obvions, and now clearly settled; it 
is not tlie punishment, but the nature of the crffencc, that 
causes infamy (1). Thus, it is no objection against the 
coin}>eteiicy of a witness, that he has been in the pillory for 
•a libel on the govermnent, or for a trespass, or a riot (2): 
he is not incoraj^etent, unless he luis sutfered for the ctimen 
Jkh'ii as, for perjiiiy, See., in which case, it is the crime, not 
the punishment, that incapacitates. And, on the other 
hand, after judgment for the latter kind of offence, he is not 
competent, though the punishment may have been only a 
fine (3). It is not the punishment, but tlic crime, that 
affects the competency of a witness. 

The rule most commonly laid down is, that a conviction 
makes the witness incompetent: but it is not to be under¬ 
stood, that conviction alone incapacitates; for, on a motion 
in arrest of judgment, it may possibly be quashed (4). The 
judgment, therefore, as M’ell. as the conviction, * must be 
prov^'d, and can only be proved by tfic recortl or by a copy 
of the record (5). Ev^ an admission by the witness him¬ 
self, of his being in prison under judgment for grand lar¬ 
ceny (6), or, of his having been guilty of peijury (7) on 
another occasion, wdll not make him incompetent, however 
it may affect his credit. 

A person convicted of felony being thus disabled from 
giving evidence, it remains to be considered by what means 
the disability may be removed. In ancient times, this was 
effected in many cases by a proceeding then in use, called 
purgation (8), by which all persons, entitled to the benefit 


Compe¬ 
tency how 
restored. 


(1) Glib. Ev. ray. Bull. N. P.292. 
R. V. Davis, 5 Mod. 75. R. v. Ford, 
4 Salk. 690. Pendcck v. Mackinder, 
2 Wils. 18. Wilies, 666. S. C. Fonesc. 
ac9- 

(2) Chater v. Hawkins, 3 Lev. 426. 
Com. Dig. Tesrm. A. 5. Gilb. Ev, 127. 
Fortesc. R>|». 209. 

(3I R. V. Ford, 2 Salk. 690. Bi'll. 
N. r. 292. Cro'by’s case, 10 St, Tr, 
42 Appx. 


(4) Lee V. Gansel, Cowp. 8. Gilb. 
Ev. 129. Com. Dig. tit. Testm. A. 5. 
Sutton V. Bisli«|>, 4 Burr. 2283. 

(5) lb. 8 East, 79. 

(6) It. V, Cartel Careinion, 8 East, 
78. 

(7) R. V. Teale, 11 East, 309. 

(8) Treby C.J. in Lord Warwick's 
case, 3 St, Tr. Z7». Hcb.488. Kelyng, 
37 - 
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of clergy, were allowed to clear themselves before the ordi¬ 
nary, even after a conviction in the temporal courts. If on 
this canonical trial the party failed, which seldom happened, 
he was sentenced to remain in the oi'diuary's prison ; and, 
on the other hand, upon his acquittal, he was pronounced 
innocent, absolved from infamy, and discharged from the 
punishment, incapacity, and discredit incident to the felony. 
Til us, formerly, allowance of tlie privilege of clergy, fol¬ 
lowed by purgation, would restore the competency of a wit¬ 
ness. But it was afterwards found necessary to abolish this 
mode of trial by purgation; and therefore the st. 18 Eliz. 
C.7. S.3. enacted, that persons, admitted to the benefit of 
clergy, should no longer be delivered to the ordinary for 
purgation; but “ after the clergy allowed and burning in 
the hand, should forthwith be enlarged and delivered out of 
prison.” In the construction of this statute, the judges held, 
that, as the old mode of purgation was thus taken away, the 
burning in the liand should be Considered, as having the 
same effect in clearing away the disabilities of conviction; i). 
“ It was never the intent of the Statute, said Lord Chief 
Justice Trcby in Lord Warwick’s case, merely to sot at 
large and leave him aeonvict-fclon; but when it said ‘deli¬ 
vered,’ it meant delivered free from all incident and further 
penalties, as if delivered upon purgation (2).” Hence the 
burning in ihe hand is consideretl in the nature of a statute- 
pardon. (3) 

In cases wher^ instead of this burning in the hand, some 
other punishment has been i^bstituted by act of parliament, 
(as transportation by st. 4 G. i. c. 1 1., or a fine or wMpping 
by St. 19 G. 3. C.74. s.3») felons, within the benefit of clergy, 
are made competent after suffering such substituted punish¬ 
ment:, these statutes expressly providing, that it shall operate 
as a pi»don, and comfpletely remove all incapacities. Peers 

(i) Heston’s case, eked in Foxlcy’s (a) Ld. Warwick’s case, 5 St. Tr. 

case, j Rep. no. Searle v. WUliams, 17a. 

Hob. Rep. 192. Celier's case. Sir T. (3) Hpb, £9^. Bull. N. P. 292. 
Raym. 369. Lord CasUemam’s case, 

Ib. 380. Kelyng, 37. 
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of parliament (iand all clergymen, are entitled to benefit 
of clergy, and are therefore competent w itnesses, without 
burning in the hand, and consequently without any punish¬ 
ment in its stead. 

It appears to be established by several cases, that proof of 
the record, whereby clergy is granted, without further proof 
of the burning in the hand, is not sufficient (2): for the 
words of tlic statute are, that he shall be “ delivered after 
clergy allowed and burning in the hand.” This, therefore, 
is necessary to be proved, except in those cases where the 
benefit ofdergy may be allowed without branding, as to a 
clerk in holy orders or peer of parliament, or where the 
branding is excused by pardon, or changed for another 
punishment (as a fine), and then it must be ^ewn, that the 
witness has suffered such substituted punishment instead of 
the other (3). In Lord Wanvick’s case, above cited, one 
who liad been convicted of manslaughter and allowed his 
clergy but not burnt in the hand (4), was called as witness 
for the prisoner; and, on an objection to his competency^ 
the lords referred it to the judges present, who thought he 
was not a competent witness, as the statute had made the 
burning in the hand a condition precedent to the discharge. 

As the privilege of clergy, at common law, extended only 
to capital felonies, and not to petty larcenies or misde¬ 
meanors, persons convicted of petty laj-ccny could not be 
discharged under stat. 18 Eliz. c.7. s.3. which relates only 
to such as were allowed their clergy, nor were they in¬ 
cluded in stat. 19 G.3. C.74. s.3, which gives a discre¬ 
tionary power to substitute a moderate fine or w'hipping 
for burning in the hand (5)^ so that convicts in petty lar¬ 
ceny, though they had suffered the sentence of the law, 
were still inco|mpetent to give evidence, while in many cases 

(1) St. I Ed. 6. c. 12. s. 4< (3) Burridge’s case, 3 P. Wma. 

(2) Searle v. Williamsi Hob. 288. 485. 490. 

Armstrong and Lisle, Kel. 93. Ld. (4) This may now be changed to a 
Warwick’s case, j St, Tr. 166. moderate fine, by st. 19 0 .3. e. 74* & 5. 

(j) St. 4 de 5 H.y. c. 13 * 

qmvicts 
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toiivicts in grand larceny were admissible. This inconsis¬ 
tency was removed by a statute of the present reign^ which 
has been already mentioned, (i) 

The most effectual mode of restoring the competency of ParJon. 
a witness is, by a pardon under the great seal, or by act of 
parliament. Some indeed have thought that it can only re¬ 
move the punishment, not the blemish of character (a). 

But it is now settled, that a pardon of treason or felony, 
even after conviction or attainder, not only takes off every 
part of the punishment, but also clears tlie party from the 
legal disabilities of infamy and all other consequences of 
his crime (3). A pardon, whether under the great seal, 
or by act of parliament, is said to make tho witness a new 
creature, and gives him a new capacity: the crime, indeed, 
may still be objected against him, as affecting his credit, 
but cannot be urged against his competency as a witness. 

And a pardon, by which the king remits the punishment of 
burning in the hand, is admitted to have the same opera¬ 
tion (4). It is indeed highly expedient that a pardon should 
be allowed to have this effect, and that a discretionary 
power should be vested in the crown to remove such 
legal incapacities: otherwise, a person, once convicted of 
felony, would be stigmatized for life, and treated as in¬ 
famous in courts of law, though in the opinion of mankind 
his character for trutli and honesty may have been com¬ 
pletely retrieved. 

As in the greater of&nces, so in those b^ow felony, as per¬ 
jury at common law, &c., a pardon will restore competency. 


(1) Sf. 31 G. 3. C.35. and 36 G.3. 
19, Irish stat. 

(a) Lord Coke in Brewn v. Cra- 
shaw, a Buist. 154. Dodderi^ J. in 
Harris v. Whyte, Pafm. 41a. Latch, 
81.; and other dicta cited in Hargrave 
Jurid. Ai^. a vol. p. a63. 

(3 ) Cuddiagton v. Wilkins, Hob. 67* 
Rookwood's case. Rep. Temp. 


HoU, 685. 4 St. Tr. 68a. Crosby’s 

case. Lord Rayni}. 39. Lord Castle- 
main's case, T. Ray. 379. a H. P. C. 
ayS. Hawk. P. C. b a.c. 37. s.48. 
Com. Dig. Testm. A. 5. Reilly's case, 
Leach Cr. C. 510. 

(4) Rookwood’s case I R. T. Holt, 
685. Warwick’s case, 5 St.Tr. x66. 
Hawk. P.C. b. a* c. 37. s. 49. 


where 
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where* the disability iV a coiisctjuence of the judgment (t). 
But ’.v’hcre the disability is declared by act of parliament to 
be part of the punishment, as m the case of a conviction for 
j^orjury or subornation of perjury on the stat. 5 £liz. c. 9., 
the king’s pardon will not make the witness competent (i). 
In this case the statute expressly provides, that he shall never 
be admitted to give evidence in courts of justice, until the 
judgment be reversed. If the pardon is conditional (2), 
the performance of the condition ought to be shewn ; for on 
that depends all its efficacy. Thus, where the pardon is 011 
condition of transportation for a number of years, the wit¬ 
ness is not competent before the expiration of the term or 
other lawful determination (3). To prove that a witness, 
after conviction, has been restored to his competency by 
pardon, it is necessary to produce the pardon itself under 
the great seal. A warrant under the privy seal or sign 
manual, is not sufficient for this purpose, isis it is not of itself 
a complete irrevocable pardon. (4) 


Sect. IL 

Of the Admissibility (f Accomplices. 


It has been before mentioned, that, unless the conviction, 
and judgment are proved, a witness is not incompetent from 
infamy of character, though he maj'^ confess himself guilty 
of an infamous crime. Nor is it a sufficient ol^ection to 
his competency, that he has been an accomplice in guilt 
with the prisoner at the bar. The evidence of accomplices 
has been at all times admitted (5% from a principle of public 


(i) a H. P. C. 478. R. V. Greepe, (3) Hawk. b. ».c.37. &4j[. Bw- 
a Salk. 514; I JEajrdKaym.ajfi. S.C. ridge’s case, 3 P. Wms. 485. 

R. V. Ford, a Salk. 690. Crosby’s (4) Gully’s case, Leach Cr. C. n6. 
case, a Salk. 689. Bull. N. P. 494. Hawk. b. a. c. 37. s. 50. 

Hawk. b. a. c, 46. s. iia. R. v. War- (j) i H. P. C.303. Hawk. b. a. 
den of the Fleet, Rep. Temp. Holt, c. 46. s. 94. Gilb. Ev. 143. Rookwood’s 
13J. Anonym, case, 3 Salk. 155. case, 4 St. Tr. 663, Atwood’s case, 

(a) Hawk, b, a. c. 37.5.43. cited by Grose J. 7 T. R. 609, West- 

beer’s case, Leach Cr. C, X4. 
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policy and from necessity, as it is scarcely possible to detect 
conspiracies and many of the worst crimes without their in¬ 
formation. But though accomplices are received as wit¬ 
nesses, their testimony ought to be received by a jury with 
considerable caution and distrust: for, on their own confes¬ 
sion, they stand contaminated with guilt, and in the hope 
of lessening their own infamy will often be tempted to throw 
as much guilt as possible upon the prisoner. They may be 
also in some cases entitled to rew^ards on the prisone^^s 
conviction, and in all cases expect to earn a pardon; and 
as lear is usually their motive, the same feeling may tempt 
them to exaggerate their evidence, for the purpose of de¬ 
stroying their" former associate aud securing ihemselves 
against hia vengeance. 

The practice of admitting accomplices to give evidence 
against their associates, has been adopted from analogy to 
the ancient doctrine of approvement, a part of the old law, 
which, though now grown obsolete, may properly be men¬ 
tioned here, from its affinity to the moie improved mo¬ 
dern usage substitued in its place (i). Approvement is, 
when a prisoner, arraigned on a capital charge, confesses 
the fact before plea pleaded, and accuses his accomplices 
of the same offence. He must also discover upon oath, 
not only the particular crime charged upon him, but all 
treasons and felonies of which he can give any informa¬ 
tion. It is then in the discretion of the Court either to 
refuse or admit him to be an approver; and if on his con¬ 
fession it appears that he was a principal, and tempted the 
others, he ought not to be received. But if he does imt 
discover the whole truth, oi:, on the trial of the appeal, the 
party accused should be acquitted, judgment of death passes 
against him upon his owm confession of the indictment. 

This practice of allowing approvements, wliich was at all 
times in the discretion of the Court, is now grown into 


(i) Rudd’s case, Cowp. 


disuse, 
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disuse, and entirely discontinued ; more mischief having 
arisen from false accusations under pretence of approving, 
than benefit to the public by the discovery and conviction 
of real offenders ( 4 ). Whatever good was to be expected 
from this old method, is now more effectually provided for 
and secured. First, by several acts of parliament, which 
enact, in cases of robbery (2), coining (3), burglary (4), 
housebreaking (4), horse stealing (4), privately stealing 
to the value of five shillings from shops, warehouses, 
stables and coach-houses (4), or uttering counterfeit 
money (5), that, if any such offender, being out of prison, 
shall discover two or more persons, who have committed 
the like offences, he shall be entitled to pardon for such 
crime, on their conviction: Secondly, by special paroclama- 
tions in the Gazette or otherwise, promising pardon on 
certain conditions: and. Thirdly, by the modern practice 
of admitting accomplices to give evidence for the crown, 
under an implied promise of pardon, on condition of theii 
making a full and fair confession of the whole truth, that 
is, of all the ofienccs about which they may be questioned, 
and of all their associates in guilt (6). On a strict and 
ample performance of this condition, to the satisfaction of 
the judge presiding at the trial, they have an equitable title 
to a recommendation for the king's mercy. It is not, how¬ 
ever, a matter of course, to admit an offender as witness 
on the trial of his accomplices, not even after he has been 
so allowed by the committing magistrate ; but a motion for 
this purpose must be made by the counsel for the prosecu¬ 
tion, and the Court, under all the circumstances of the 
case, will cither admit or disallow such evidence, as may 
most effectually answer the purposes of justice. (7) 

The general rule then is, that a person, who Confesses 
himself guilty of a crime, is a competent witness against his 

(t) 2 Hale P. C. 227. ch. 29. (5) St. 15 G. 2. c. 28. s.4. 

(2) St. 4 Ww >1 . c. 8. s. 7, (6) Rudd’s case, Cowp. 339. 

(3) St 6W.3.C. 17. S.12. (7) Per Buller J. Maidst, Ass. 1798, 

(4) St. to W,3. C.23, *.5. St. j. Crown Cird, Com. last edit. 51. 

Ann. C.3Z. s.4. 


partners 



3 * 


i)ect. 2.] Of the AdmisMtUi^ qf Aecpm^lkes. 

partners in guilt. Thus, if two or more persons are accom¬ 
plices, one who is not indicted, may be witness against the 
otliersy though he may have a promise of pardon pr reward 
on condition of giving evidence against the prisoner (i): so 
he may even after conviction, if judgment has not passed 
upon him; for it is not the conviction, but the judgment that 
creates the disability. So, on the trial of one of several per¬ 
sons, who are indicted separately, the others, wiio have not 
been convicted, may be witnesses in his behalf (2). It was for¬ 
merly thought, from analogy to the ancient doctrine of ap¬ 
provement, that an accomplice, separately indicted for the 
same offence, could not give evidence against the others, 
unless ho had first pleaded guilty to his indictment (3): 
but the rufe is now settled as above stated. On the trial 
of an accessary (4), for a misdemeanor in receiving stolen 
goods, under stat. 22 G. 3. c. 58., the principal felon is a 
competent witness; the statute enacting, that the accessary 
may be proceeded against, although the principal felon has 
not been convicted, and whether he be or be not amenable 
to justice. So, the principal felon may be a witness, in a 
prosecution on stat. 4 G. 1. c. ii>) for taking a reward to 
help to stolen goods, (5} 

The evidence ol’accomplices is also admitted on the trial 
of smaller olibnces. Thus, in an information under stat. 
2 G.2. C.24., lor bribery at an election, a person, who had 
received a bribe, was admitted a witness against the de¬ 
fendant, tliough in case of a conviction he would have been 
indemnified from the penalties of the act (6). In an 
action of trespass, a co-trespasser who is not sued, may be 


(c) Tonge’s case, Kel.17. i H. P. 
C. 303. S. G. l.ayer's case, 10 St, 
Tr. iS 9 ‘ tlawk. P. C, b. %, c, 46. 
s. 135. 

(2) Case of Bilmore and others, 
a H. P. C. 379. z H. P. C. 305. 
Gunscou and Downes, 3 RoU, Ab. 685* 
pi. 3. Hawk. b.3. c. 46. s. 99. Gilb, 
£v. 118. Bath V, Montague, cited 
Fortesc, Rep. 347. 


(3) Sir P. Cresby’s case, t H. P. 
C.303. 

(4) Haslain's case, i JLeach Cr. C, 
467. Price’s case, lb.468. n. (i.) 
Patram’s case, 3 East P. C. 78®, 

(5) Wild’s case, 3 East P. C. 783. 

(6) Bush V. Rawling, Say. 389. 
cited by Lord Mansfield Cowp. 199. 
Snead v. Robinson, Willet, 433. and 
n. (c), ib, 435. 
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witness against the defendant, though left out of the de> 
claration for that purpose, and although satisfaction ftom 
one is a discharge for all the rest (i). A person who has 
set his name as subscribing witness to a deed or will, may 
be a witness to prove the instrument a forgery. (2) 

Since accomplices are competent witnesses, it necessarily 
follows, that, if their evidence is believed by a jury, a pri¬ 
soner may be legally convicted upon it, though it be unsup¬ 
ported by other proof (3). But their testimony alone is 
seldom of sufficient weight with a jury to convict the 
offenders; the temptation to commit perjury being so great, 
where the witness by accusing another may escape him¬ 
self (4). The practice, therefore, is to advise the jury 
to regard the evidence of an accomplice, only so far as lie- 
may be confirmed, in some part of his testimony, by unim¬ 
peachable testimony. It is not ncces|sary, that he should 
be confirmed in every circumstance, which he details in 
evidence: for there would bo no occasson to use him at all 
as a witness, if his narrative coultl be completely proved by 
other evidence free from all suspicion. Nor need it appear 
from the confirmatory evidence, that he speaks truth wath 
respect to all the prisoners, or with respect to the share 
which each had in the transaction. But if the jury are sa¬ 
tisfied, that he speaks truth in those parts, in which they 
see unimpeachable evidence brought to confirm him, that 
is a ground for them to believe, that he also speaks truly 
with regard to the other prisoners, as to whom there may 
be no confirmation. (3) 

The cases which have been mentioned, respecting the 
evidence of accomplices, and on the admissibility of persons 

(i) Bull, N. P. 286. Luttrcl v Lord Ellenborough C.J. in R. v, Jones, 
Reynd, t Mod. 283. Cbnpman v, % Campb. 133, S. P. 7 T. R. 609. 

Graves and oiherp, a Carnpb. N. P, (4) Per Lord Maiihfield C. J. Coivp. 
C-333- 33'5- 

(t) 7 T, R. 604. 6ii. 6 East. 193 (5) Per Thompson. C. R. v. S'val- 

(3) Atwood's case, 2 Leach Cr. C. low and oihtrs, Tri.ih ::t York, Jan. 

Durham’s case, Jb. 538. Per 1813, on speci.d commission, p. 13. 

bee also p, 3. jo. ijo. 165. zoi. 
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to prove the forgery of an instrunient which they have 
signed as subscribing witnesses, clearly shew, that a man’s 
guilt in the transaction disclosed is not a sufficient reason 
ibr rejecting his testimony, however it may affect his cre¬ 
dibility. In the case of Walton v. Shelley (i), which was 
an action upon a bond given by the defendant, in consider¬ 
ation of delivering up certain promissory notes, the Court 
of King’s Bench held that the indorser of one of the notes 
onglit not to be allowed to prove the consideration of the 
note usurious, on a supposed principle of public policy, 
“ that no party who had signed a paper or deed shall ever 
be permitted to give testimony to invalidate that instru¬ 
ment*, because every man, it was said, who is a party to 
an instrument, gives a credit to it: And il h of conse- 
cpiencc to mankijid, ihcit no person should hang out false 
< oiours to deccivi^ them, by fiiat affixing Ids sigiuilure lu a 
pajier and afterwards by gi' ing evidence to invalidate it.” 
Tins appears to have been tbe first case in support of such 
a rule. In the later case of Jordaine v. Lashbrooke (?), 
this subject was very fully discussed; and the Court tlicre 
determined, that in iUi action on a bill of exclianije affainst 
the acceptor, the payee (who was also indorser) was a com¬ 
petent witness lor the delendant to prove, that the hill, 
uliichwas unstamped, and purported to be drawn at Ham¬ 
burgh, was m fact drawn in London, and therefore void 
for the want of a stamp. “ I find no rule, said Mr. Jus¬ 
tice Lawu'cnce in delivering his opinion, less comprehensive 
than this, that all persons are adriiissiblo witnesses, who 
have the use of their reason and such religious belief as* to 
feel the obligation of an oath, who have not been con¬ 
victed of any infamous crime, and are not infiuonced by 
interest. Under none of these classes does the witness in 
this fuse fall. Whether a defendant shall be allowed to 
set up such a defence is quite another consideration, than 
whether the witness be competent. It certainly is of con- 

(*) iT.R. 2y6. (s') 7'1. R. £oi, Atliur:>t J. 

See 4 Tjuut. 604. 
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sequence to prevent men from hanging out false colours : 
but this must be applied to the parlies in the cause, or 
you may prejudiewj men who have not hung out such 
colours.’* 


CHAR 

Of the hicompclencp of Witnesses from Interest. 

^ f "'HE fourth ground of incoinpctcncy is on account 
ol intfU'est, It is a general rule, that all witrjusses 
interested in the event of the cause are to be excluded from 
giving evidence in favour of the party to which their, in¬ 
terest inclines them. They are excluded from a supposed 
■|rant of integrity; and not, as some have supposed, that 
tjicy may be saved from the temptation to commit perjury, 
if that were the true principle, there would be some in¬ 
consistency in excluding witnesses who have an interest 
even to the smallest amount, at the same time that a son 
is allowed to give evidence for the father, and a witness is 
not privileged from answering, when called to sjieak a^^ainsl 
his interest. The temptation to pcijury may bo much 
stronger in these two last cases, than in the former; yet in 
the one the witness will be permitted, in the other compelled 
to give evidence. “ Where a man, says Chief Baron 
Giliiert, who is interested in the matter in question, .comes 
to prove it, it is ratljcr a ground for distrust than any just 
cause of belief; (or men are generally so shortsighted as to 
look at their own private benefit which is near to them, 
father tluui to the got)d of the world, that is more remote; 
tlierelbrc, from tlic nature of human passions and actions, 
there is more reason to distrust such a biassed testimony, 
than to believe it.” Perhaps it may appear rather, doubtful, 
whether such an exclusive rule has answered the purposes 
for which it was intended, and whether upon the whole it 
may not have contributed to obstruct rather than to pro- 

mote 
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mole the ends of public justice. It is certain, that Courts 
of justice now generally adopt the principle, that it is 
wiser to hear the witness than at once to reject him un¬ 
heard and untried; and they endeavour as far as possible, 
consistently with former decisions, to receive the teslimony 
of witnesses, leaving it afterwards to the jury to consider, 
how fir it has been supported by other evidence, or from 
its own character may be entitled to credit. The legisla¬ 
ture also shews, that it acts u})on the same principle, by 
having provided in many instances for the admissibility of 
witnesses, when they must otherwise have been rejected as 
incompetent. 

Tn treating of the incompeteney of interested witnesses, 
it is proposed to consider the subject in the following 
order; 

First, w ith respect to the of the interest, which vyili 
disqualify; 

Secondly, of the rule on the subject of interest, considered 
w'ith j cfcrence to the parlies in the suit; 

Thirdly, of the same rule considered with reference to 
the husband or wife of the party; 

Fourthly, of the effect of admissions by a party to the 
suit or his agent, against the party’s interest. 

Fifthly, of the admissibility of the confession of a prisoner 
against himself; 

Sixthly, of the competency of the party injured, as wit¬ 
ness in criminal prosecutions; 

Seventhly, of certain exceptions to the general rule on 
the subject of interest; and 


D 


Lastly, 
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Laftly, of tiic jiioims by wbicli the compotoiicy of an in¬ 
terested .vjlnc&^i may bo restored. 

Slo r. I. 

Of ihc Nature of the LUenst, ivhicli lUsqualifics a Witness. 

It is scarcely possible to recoiicilt* the earlier cuoi'o on 

this sdbjeet nidi those of a n.orc recent date. 7he old 

cases respecting the incaiinpetency of witnesses, were gene- 

rally decifled on very narrow' friomids. Fividenco, which 
* * 

ought to have been admitted, allh(nigh received vviiii caution, 
was at once excluded witlioiit being heard; as if juries 
were not to be trusted vvitli all the means of deciding rigid, 
because it was possible their tlecisiou might be wrong. 
At one lime it was generally licld, tliat, il‘ a witness had 
an interest in the question put to him, he w'as inconijjetcnl. 
Thus it has lieen laid down in some of the earlier cases as 
a general rule, that one commoner cannot be a witness for 
another commoner: and that in an action on a })olicy of 
insurance otie underwriter cannot be a w itness for another. 
But a distinction has since been made between an intere st 
in the question put to a witness and an interest in the event 
of the suit {\) I and tfie general rule now cslabli.died is, 
that a w'itness will not be disqualified on tbe ground of in¬ 
terest, unless he is interested in the event of the suit. The 
question then resolves itself into this, whether the witness, 
proposed to be exann'm-d, lias an intej est in tlie event. In 
considering this snbjccb the simplest method will be to ascer¬ 
tain, in the first place, what not such an interest in the 
event as will disqualify a witnci.s I'rorn giving evidence, and 
then to enquire what is sucli an interest as will disqualdy 
him. 

It is not an objection to the competency of a witness, that 
he may have wishes or a strong bias on the subject matter 

of 


(iji T. R.joi. 3!’. R. 36. 7T.R, 603. 
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of the suit, or that he nmy expect some benefit from the 
result of the trial. Sucli circumstances may influence liis 
mind, and affect liis cretlibiiitv:'they are therefore ahravs 
open to observation, and <>ught to be carefully wigiied 
by the jury, who are to deterniiuc what (lopeudence ihev 
can have on liis testimony; but they v.iM not render him 
incoin))etont. A witness wh{» stands in the same situation 
ns the parly, for whom he is called to give evidence, is under 
a strong bias, but is not on that account ilisipiaitficd. 
'rinis if there are tw^o actions brought against two persons 
for the same assault, in the action against one the otlua* may 
be witness (i); or if several persons are separately indicted 
for perjury in swearing to the same fact, either of llietu 

before conviction mav be a witness on the trial of the 

•/ 

others (2). iSo in Uiidd’s case (3), a woman, Aviurc hus¬ 
band had been before convicted, was admit led to give e\i- 
deuce against the prisoner, though sJic expected that, in 
case of his conviction, lier husband ^vould recc'ive a pardon. 
So in the case of Bent v. Baker, wdiich was an action 
against an underwriter on a policy of iiisurnnco, the court 
held after much argument, that another underwriter was a 
competent witness (^). This case came before the C'ourt 
of King’s Bench by w'rit of* error from the Court of Com- 
ihon Pleas; a writ of error was afterwards brought to re¬ 
verse the judgment of that court, but was at length aban¬ 
doned (5). It has always been considered a case of great 
authority, and deserves to be particularly noticed, as it is 
one of the leatling cases which have established the rule of , 
evidence on this subject. The principal question in that 
case was, whether a person, who had been employed as 
broker by the plaintiff* in procuring the policy to be sub¬ 
scribed by the defendant, and had afterwards himself sub¬ 
scribed the policy as assurer, was a competent witness for 

(I) Per Buller J. 1 T. R.301, (3) i J-each Cr. C. 151- „ „ „ 

(aj Baihv. Montague,cired Fortesc. (4) 3 Bull. I'll. P. 283, 

Rep. 247. Giinstoiio v. Downes, % S. P. 

Ruil. Abr. 685, Art. 3 ; S. C. cited (5) 7 l.R. 6 j 4 « 

% H. P. G. 280, and in R. v. Gray, (or 
Bray), 2 Set N. P. 1046. 
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the defendant. The court ad judgetl tliat he was competent; 
Lord Kenyon, C.J., Mr. Justice Buller, and Mr. Justice 
Grose held, that he ought not to have been rejected, on the 
broad and general ground, because he was not interested 
in the event; Mr. Justice Asluirst, on a narrower ground, 
because the witness stood in the particular situation of 
broker, and having made himself a party to the policy ho 
ought not to be allowed by his own act to deprive cither 
party of the benefit of his testimony. Tlie other judges 
concurred in that opinion; but Lord Kenyon C. J. declared, 
that the other was the principal ground of his opinion. He 
said, “ The objection is, that the witness was underwriter 
on the same policy. I must Jicknowlcgc, that there have 
been various opinions upon this subject, and that it is im¬ 
possible to reconcile all the cases. Then we have only to 
consider what arc the principles and good sense to be ex¬ 
tracted from them all. I think the principle is this; if the 
proceeding in the cause cannot be used for him, he is a com¬ 
petent witness, allho’ he may entertain wishes upon the 
subject: for that only goes lo his credit, and not to his com¬ 
petency.” 

For the same reason, a witness is not iiicoinj^etent on the 
ground, that the verdict may afterwards come to the hearing 
of a jury in an action brought by the* witness himself, and so 
have an influence on their judgment, though not in evidence 
before them. Lord Holt, indeed, in the case of the King 
V. Whiting (i), on an indictment for a cheat, in obtaining 
a person’s subscription to a nole of lool. instead of 5I., 
rejected the evidence of the maker of the note; Lord Holt 
said, the verdict would be certainly heard oft in an action 
on the note, to influence the jury. This decision was fol¬ 
lowed by I^ord Hardwicke C. J. in the case of the King v. 
Nunez (2): but afterwards in the case of the King v. 
Bray (3) Lord Hardwicke reviewed his own opinion and 

fj) 1 Salk. 183.' (3) Rep, Temp, Hard. 358. 

(z) Z 8tra. i;o 43 . 

that 
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that of Lord Holt, and decided that the objectipn went only 
to the credit and not to the competency of the witness; and 
with respect to the possibility that the jury might hear 
of the verdict, he said, that sitting as judge he could only 
hear of it judicially. Thus, where A having brought an 
action against B (who filed a bill in equity for an injunction, 
and after answer put in b}' A, denying the vdlegations in the 
bill, the injunction was dissolved,) A was afterwards indicted 
fi)r perjury alleged to have been committed in his answer, 
and the indictment came on to be tried immediately befo^’e 
the action, the Court of King’s Bench determined tliat B 
Avas a competent witness and had been properly admitted to 
give evidence on the trial; as he could not avail himself of 
the conviction of A in any civil proceedings between them 
either in law or equity (i). So a person, who has borrowed 
money on an usurious transaction, is a competent witness for 
the plaintiff'in an action for pcnaltips against the lender (2;; 
and, whether lie has or has not repaid the money lent, docs 
not appear to make anyyssential difference, at least so far 
as his compelemxj is affected *; for in neither case does ho 
gain any thing immediately by the event of the suit, nor can 
he give the judgment in evidence in an action against him 
for the money lent. A mere contingent benefit, then, which 

R. V .Boston, 4East.57z. See (z) Abrahams q r.v,Eunn,4Burr.- 
/of#, Sect. VI. az5i. Smith v. Pragtr, 7T. R.60. 

See Masters v. Diaytoti, a T. R. 496. 


* In the case of Smith q. t. v. Prager, the witness said he had repaid the princi¬ 
pal sum and interest by drafts whicli had been duly honoured, and that he was 
still indebted to the defendant on a running account for this and other loans. It 
|may be observed, that at the time of the trial the witness was an uncertiheated 
^nknipt : but this was not considered as furnishing any objection. (See Masters 
q.t. V. Drayton, zT.R. 496. See also Ridley v. Taylor, 13 East, 175.) In, the 
first case cited, of Abrahams q.t. v. Buiin, the witness proved, that he had re¬ 
deemed the pledges and repaid the piincipal sum, and he was competent to ptove 
that fact. Lord Mansfield is reported to have said, " that if the defendant had 
produced a security or proved the pledge to be remaining in his custody, it would 
have been a different consideration, whether the witness who was the borrower of 
the money could be examined to contradict this.” However it may be inferred 
from the case of Jordaine v. Lashbrooke which has been before men! iot^d, that 
this consideration would not now effect the compttency of the wiuiess. Sttt Sifra, 

r-33- 
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may result to the witness from the event of the suit, (as, that 
it may possibly be more easy for him to establish liis own 
claim, in case the party calling him should succeed,) can 
onl} affect his credit and not his competency, unless the 
vcnilct ^>ould be evidence for him. 


Upon the same principle, a witness, who has acted 
under a bare authority, is not to be excluded from giving 
bis testimony, on the ground, that he may be liable to an 
information or an action, in case the fact, which he comes to 
prove, should be found otherwise (i). Thus persons, who 
have been themselves in office, ere often called to shew 
what the usage is, and what they did when in office; 
yet if their acts be illegal, they are liable to a quo war¬ 
ranto (i). If persons were not allowed to be competent 
witnesses in matters belonging to corporations, because 
they may possibly be punished by information, much good 
evidence ^^■ould bo shut out. Wherever any unlawful act 
is done in a corporate assembly, the whole assembly are 
liable to an information; yet the persons who were pre¬ 
sent at such assemblies are ahvays allowed to be good 
witnesses; and if they were not allowed, there would bo 
no evidence at all as to such facts (2). So a witness may 
prove a codicil made subsequent to a second will, and 
reviving a former will, though he has acted under the first 
w’ill, and might be liable to actions as executor de son tort, 
if it should be set aside (3). Indeed, it may bs laid down 
as a general rule, that executors in trust, trustees, and 
agents, are not incompetent merely on the ground of their 
liability to action. (4) 


(1) R.V. Biay, Rep. Temp. Hnird. 
560 ; 2 Sel. N. f. 1045, S. C. 2 .Str. 
1069, S.P. Baiilie v, Wilton, rited 
4 Burr. 2254. See Carpenter’s Co,m- 
pany, &c. v. Hayward, i Doug. 374. 

(2) by l.ord Hardvvkke, C. J. R. 
Gray, (or Bray), 2 Selw. N. P. 1043. 

ifj) Baiilie y, Wilson, eit. 4 Burr. 



2254. Coodtitle d. P'owler v, "W elford 

I Doug. 140. 

I'4) I Med. 107. Goss V. Tracy, 
1 P. Will. 287. 1 Black. Rep. 366. 

Glib. Rv. 123. Gondiitle v. Fowler, i 
Done. 140. Bettison V. Bromley, 12 
East 250. .Sec 1 Ball & Beatty’s Rep. 
ICO. 414, and cases there cited, as to 
the rule in equity. 


In 



Sect. 1.] Of the Nature of the Interest. 

In the cases which have been mentioned, the objection 
against the witness was, that, either from the circumstance 
of his standing in the same situation as the party for whom 
he was called, or because the verdict might possibly influence 
the jury in a cause in which he himself might bo party, or 
from some other cause of the same kind, that he expected a 
benefit from the result of the suit. The vitness in those 
cases would probably have admitted, that he thought himself 
interested; it was upon the supposition of this fact, that the 
objection must have been founded. Those cases, therefore, 
in which such objections were over-ruled, appear to have 
determined this })oint, that a wdtuess will not be incompe¬ 
tent merely on the ground of his thhiking himself interested. 
It is true, if he believes himself interested, the impression 
on his initid, and his bias in favour of the party calling him, 
may be as strong, as If he were legally incompetent. But the 
difference is, that iji the one rase the inquiry is more simple 
and more easily defined; in the other, it is complicated, 
vague, and uncertain. Foi’ the purpose of determining that 
a witness is incompeteut on account of his believing himself 
interested, it might be necessary to examine him on a great 
variety of points, which after all w^ould be more proper for 
the consideration of the jury, as for example, on the nature 
of the benefit which he expects, the reasons for his expecting 
it, and the impression which such an expectation may have 
produced upon his mind. Such an inquiry would in all 
cases be extremely indefinite, and would be subject to this 
great inconvenience, that it might lead to the rejection of a 
witness, who on further examination might appear to de- ' 
serve the highest credit, and might have it in his power to 
give important evidence. The rule of law respecting in¬ 
terested witnesses is perhaps the best that could be adoj)ted, 
because it is the least exclusive and most accurately defined. 
It excludes such only as have an interest in the event of the 
suit; not that in all cases they are likely to feel a stronger 
bias than persons, who may perhaps expect some benefit 
from the event, or may be friends or relations to ? the 
party, and yet are not on that account incompetent; but 

the 
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ilic kind ot‘ interest, which is marked out as the cause of in- 
conipelcney, is in general more direct and immt:diate, and 
more easily ascertained. It has been held, therefore, tliat a 
%vitness is not ineoinpetenf, who believes himself under an 
obligation of honour to judemnify the bail, unless he has in 
fact entered into an cngageuient to that effect (i). Such 
an obligation is in general of a nature so uncertain and 
variable, that it cannot safely be recognized iii courts of 
justice as a motive of conduct. Besides, where the sense 
of honour is so strong and binding as to influence him 
against liis interest, it ukust be unnecessary to reject the 
witness, e.s the same principle, wliich nould induce him to 
pay the costs, would oblige him in giving his evidence to 
speak only the truth ; and in cases where the sense of honour 
is less firm and im})erative, the ground of the objection fails, 
since the witness is not bound in point of law, and does not 
feel himself absolutely bound iji point of morals. But, in¬ 
dependent of this reaa»iiing, another more general arn-wer 
is, that the ends of justice are more eftectually attained by a 
full and complete investigation of the subject in dispute, 
and unless the objection to the witness is strictly a legal 
objection, he wall be admitted to give eviticnee. Jn the 
case siijpposed, of a witJicss who says he thinks himself 
bound in honour to pay the costs, it might be injurious to 
the party who calls him to be dej,rived of his testimony 
on account of such a fancied obligation; more especially 
as it is an obligation which may easily be pretended by tlie 
witness, but which it is scarcely possible for the court justly 
to appreciate, and which fi om the nature of the case the 
party cannot release, nor yet enforce against the witness; 
on the other hand, his testimony may not deserve all the 
credit due to a witness free from bias, and it ought there¬ 
fore to be strictly examined and sifted. The witness, then, 
is to be heard, but his evidence is open to observation. 


(i)'Pederson v. Stoffles, i Camp. See Fotheringham v. Greenwood, i Str. 
145. S. P,; said to have been ruled 12'J, 
contra, in an old case, by Parker C. J,; 


How- 
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However, it is to be observed, there are several dicta in 
favour of the position, that a witness is not competent, it' 
lie believes himself interested, whether he is or is not inte¬ 
rested in strictness of law (i). But these dicta were not 
the ground of the dctcnninfttioii in the cases then before 
the C'ourt, nor waf it necessary to determine the point; 
and further, the general rule of law on the subject of in¬ 
terest was not at that time so clearly settled, as it has since 
been by many later authorities. In a late case (2), before 
the High Court of Adnuralty, an objection was made to 
the evidence of a w'itncss, who had acknowledged in his 
answx'i’ “ that he could not say he was not interested, 
inasmuch as he conceived he would be entitled to share, 
if his vessel should bo pronounced a joint captor, though 
he had signed a-relcaso on the other side it was con- 
teniled, that as he was clearly not interested, the eflect of 
his impression was no more an objection in this case, than 
in those in wdiich the expectatioi^depended only on the 
bounty of the parties. But Sir William 8cott rejected 
the evidence, observing, “ he had always understood the 
distinction to be, that, if the witness says only that he ex¬ 
pects to share from the bounty of the captors, he is not 
disejualified or rendered incompetent, whatever may be the 
deduction of credit to which he is exposed. But if he 
thinks himself entitled in law, he acts under an impression 
of interest, which renders him incompetent, however erro¬ 
neous that opinion may be.” 

Having sliewn what is not such an interest in the event 
of tlic suit, as will disqualify a witness from giving evidence, 
we now proceed to inquire what is such an interest as will 
disqualify him. 

If the witness can avail himself of the verdict, so as to 
give it in evidence in support of his own claims, or if the 

(i) By Prau C. J. in Fotherineliam i H. Bl. 307. S. P. by Perryn B. in 
V. Oreenwnod, i Str. 1*9. cited and ap* Newland*s casCi 1 Leach, Cr, C. 353. 
proved by Lord Loughborough C.J.,>nd (a) Case of the Amittc, VilleneuVe, 
by GouU J. in TreUwnay v. Thomas, 5 Robinson, Adm. Rep. 344, n. 

verdict 
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tt 

verdict cati be used in evidence against him, in case the 
party, for whom he is called as witness, should fail in the 
action, this is a direct, and immediate interest in the event 
of the suit, which will render him incompetent (i). Thus 
where a right of common is •claimed by custom, one who 
claims under the same custom cannot be a witness in sup¬ 
port of the claim, as he might afterwards use the verdict in 
liis own cause to establish a similar custonsary right for him¬ 
self (2). It may perhaps be said, that, if he were allowed 
to be a w'itncss, he could not aftc'rwnvils use the verdict; 
for, on tlie trial of his owm cause, if' it sliould .appear that he 
w'as witness in the former suit, lo admit tlie verdict as evi¬ 
dence for him would be in effect allowing a party to give 
evidence for himself. The answer to this objection seems 
10 be, that the faci. of his having given evidence in the 
former case would probably be unknown at Uie time of ilu' 
second suit; .and, even if that fact should be liilly proved, 
yet it would be presu||icd, that he w.as disinterested, and 
then the verdict might perhaps be evidence for him, upon * 
the same principle wJiich allows the depositions of a witness 
in a suit in equity to be evidence for him on a bill ol‘ re¬ 
vivor brought by the witness himself (3). A commoner, 
then, is not competent to support a custom, under which ho 
himself efaims. So iu an action on the case by a com¬ 
moner against the defendant, for not repairing his fences 
contiguous to a common, wliere one of the points in issue 
w'as, whether the defendant was liable to repair by reason 
of his occupation, it has been determined that other persons, 
who claimed a riglit of pasture over the ssime common, 
were not competent witnesses for the plaintiff (4), because 
the record would be evidence for another commoner, that 
the occtypigr of the .adjacent laud was bound to repair this 
fence; and though the plaintiff in that case claimed a right 
of common by prescription, in right of a particular raes- 

(1) 3 R- 3a, 33. 36, 7 T. R. f3) Goss v.Tracy, i P. Wms. a88.; 

f^z. 4 East, ^82. a Veni. 699. S, C. Haws v Hind, z 

(z) I T. R. jca. 3 T. R 3a. Atk.6r5. 

Bull, N. P. 283. Hockley v. l.amb, (4) Anscomb v. Shore, i Taunt. 
i Lord Raym. 731. 261,^ 


suage, 
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suagc?, still tlie other commoners, by whatever title they 
might claim, would have a common interest in casting the 
burthen of the repair of this individual fence upon the oc¬ 
cupier of the adjacent land. So where the question is, 
whether in a particular parish or vill certain things arc 
generally exempted from tithes, or subject only to a modus, 
no persons who would be SLibj('ct to tithes, if the parson’s 
claim were to be allowed, can give evidence in support of 
the modus or exemption (i). So where a defendant in an 
action of trespass justifies under a custom in the parish for 
out-going tenants to take the away-going crop, lie cannot 
call as witness an occupier of land, who insists upon the same 
right for himself. But where the issue does not affect any 
common right, but is merely on a right of common claimed 
by prescription as belonging to the estate of A, one who 
claims a prescriptive right of common in right of his own 
estate may be a witness (2); for though A may have such 
a right of common, it does not fo^[pw that B has, nor 
would the verdict in the action of A be evidence in B’s 
action. 

“ It is no good objection to a witness, says Ch. B. Gil¬ 
bert (2), that he has common by cause of mcinage in the 
lands in question, for this is no interest in the land, but 
only an excuse tor trespass; and let who will recover the 
lands, the whole right of common remains, so that he is 
certainly indifferent in point of interest between the two 
contenders.” However, this position may perhaps be 
doubted, as the rule is now clearly established, that a wit¬ 
ness, who can use the verdict in an action brought either 
by or against himself, is not competent; and since,,com¬ 
mon by cause of vicinage is in the nature of commoii ap¬ 
pendant, and implies immemorial usage of intercommoning, 
it is presumed, that a verdict, finding the existence of such 
an usage, would be evidence for the witness, if he were to 

(i) Ld. Clanricard v. I.y. Denton, stated i Sel. N.P. 449. xT. R.3oa. 
X Gwill, 3 60. Gilb. £v. 113. Bull. N. P. 283. 

(ft) Huvey v. Collison, MS. cm (3) Oilbj £v, X09. 

justify 
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justifji; uiiclor the same-usage in an action of 1:respass. It 
may be observed, that Ch. B. Gilbert docs not once mention 
the power of usin^ the verdict as a^.crilcrion for determin¬ 
ing wlietlier the VFitnjgss is incompetent; so undefined at 
that time was thg rule of evidence on this subject.^ 

f* ti ” 

Persons liable* to the costs of the act!6n have an immedi¬ 
ate interest in tlie event, and tliercforc are not competent 
witnesses. For the same reason, the defendants’ buil are 
not coinj>etent to give evidence for their principal (i), be¬ 
cause they are immediately answerable in case oi a verdict 
against the defendant. ISo, in an action against a sheriff 
for a false return, the sheriif’s officer, who has given 
security for the due execution of proct'ss, is not a com¬ 
petent witness, to prove that he endeavoured to make 
the arrest (2). So, in an action by an infant plaintiH!, 
his prochein amy or guardian are not- competent wit¬ 
nesses for him, as the)" arc liable to costs {3). So, in an 
action against a master for the negligence of his servant, 
the servant is not a competent witness to disprove his own 
negligence; for^ the verdict may be given in evidence, in a 
subsequent action' by the master against the servant, as to 
the quantum of the damages, though not as to the fact of 
the injuiy (4). So, in an action of assumpsit for goods sold 
and delivered, the plaintiff’ having proved the sale of the 
goods to the defondant and one J. S. who were partners in 
trade. Lord Kenyon held that J. S. could not be a witness 
for the defendant,' to prove that tin? goods were sold 
to himself and that the defendant was not concerned in the 
purchase except as his servant; for, said Lord Kenyon, by 
discharging the defendant he benefits himself^ as he will bo 
liable^o pay a share of the costs to be recovered by the 
plaindlf|5). So in an action by an indorsee against the 

i 

(i) I T. R. 164. Grt-ep V. New R. Company, 

(a) Powell V. Hord, z Ld. Raym. 4' 1 '. Martin v. Henrickson, 

14x1. JI Sir.650, S-C. 3 Catnpb.jaj. a Ld.Ray^: locy. Miller v. Falconer, 
(3) Jamw V. Hatfield, i Str.548. 1 Cal(^'b.'a5i. 15 East, 474. 3 Campb. 

Hopkins V, Neal, a Sir, xoa6. Gilb. 516, ” 

(5) Goodacre v. Breame, Peake 
N.P.C. 174. 

10 acceptor 
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acceptor of i. bill of exchange, which, liad been accepted 
for the accommodation of the drawer, the drawer is not a 
competent witness for, the defendant to. prove that the 
holder took the, bill for an usurious consideration. This 
was lately determined in the case of Jou§s v. Brooke (i). 
The Court of Commdn Picas there held,'“that the witness, 
w'as interested to defeat the action; for, if the holder 
should succeed against the acceptor, the acceptor would 
not only have a right of action against the drawer for the 
principal sum, but also for all damages, which as acceptor 
he might sustain in being sued upon the bill; the drawer 
of an accommodation bill being bound to indemiiily the 
acceptor, against the con sequences of his acceptance for the 
drawer’s accommodation. 

Upon the same principle it has been determined, that, on 
an appeal agairi^t^ an order of removal, if the appellants 
prove a settlement in a third jianisli, the rated inhabitants 
of that parish arc not competent witnesses for the respon¬ 
dents to disprove it; as the confirmation of the order of re¬ 
moval would be conclusive evidence fbr the inhabitants of 
the third parish, that the settlement of the pauper was at 
that time in the appellant pai’ish (2). .Jt would indeed be 
quite as conclusive in favour of any other parish in tbe king¬ 
dom ; so that the })roposetl witness had a greater interest in 
the question than any other person, only in proportion as 
there was a greater probability, that, if the appellants failed 
in this appeal, they would afterwards remove the pauper to 
his parish. Such an objection, however, is now removed 
by the statute 54 G. 3. c. 170. the pth section of which enacts, 
“ that no inhabitant or person rated or liable to be rated 
to any rates of any district, parish, &c., shall be deemed to be 
by retT^m thereof an incompetent witness for or againk such 
district, &c., in any matter relating to such rates, pr to any 
order of removal to or from such district, &c., or to the 

(i) 4 Taunt. 464. MaUtfdfel v. Ball v. Bostock, x Str. 57.r.3s to the ui> 
K'^nnet, i Campb. 408. Sec also Tre- competency of witnesses liable to costs, 
lawny v. Thomas, Iz 11 . Bl. 306. and. («) R. v. Terrington, 15 East, 471. 

flettle- 
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settlement of the pauper in such district.” Before this pro¬ 
vision, it Iti^d been decided, thcat inhabitants would not be 
incompelent from having rtleable property in the 

parish, if it did not appear that the property was actually 
rated at the time of the appeal; an<| this, although it was 
omitted in the rate, for the very pur|>i0se of introducing 
their evidence (i). The Court held, that in order to dis- 
qualily a witness, there must be an actual existing interest 
at the time, not merely one that is expectant and contingent; 
and that, by taking the witness off the rate, his immediate 
interest was so far taken aw'ay, that it could not render him 
incompetent, whatever objections might still bo made against 
Iiis credibility. ^ ' 

In an action ®f ejectment, the tenant in possession, upon 
whom an ejectment has been served, is not acompetent wit¬ 
ness in support of the title of the defendant under whom he 
holds; lor he is liable to the incsnc profits, and the verdict 
in ejectment would be evidence against him in an action to 
recover them (2). So a witness, to whom the lessor of the 
plaintiff has ag^reed to demise the lauds in queatitm, in case 
he shall recover them by the verdict in ejectment, would not 
be competent to give evidence against the defendant; be¬ 
cause, in an action for the non-perlbrmance of that agree¬ 
ment, the verdict would be evidence for him to prove the 
fact of the lands having been recovered. To this effect Ch. 
B. Gilbert has laid it down (3), that if a man promise a 
witness, that in case he recover the lands he shall have a 
lease of them for so many years, this excludes the evidence, 
for then the witness would have a fixed and certain advan¬ 
tage jby the ev^nt of the verdict. So a witness has been 
rejectedj who, if the plaintiff failed in the action, was4o re¬ 
pay a suQupf money in his hands belonging to the plaintiff, 
but was hot to repay any part of it, if the plaintiff suc- 

fx) R. V. Prosser, 4 T.R.^Hk. V. (a) v. Turner, i Str. 6.;2. 

Little Lumtey, 6 T. R. 157™ R. v. Doe d. TPorbter v. Williams, C'owp. 6ai. 
Kirdford, a £ast, s6l. (j) Gilb. Ev. 108. citing a dictum of 

Twiiden J. in x Mod.ai. 
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ceeded (i). And in the case of Forrester v. Pigou (2), an 
action on a policy of insurance) where the defen^nt called 
anotlier underwriter as ^itnessj.who in his cxamuiation on 
the voire dire said, he had paid the loss to the plaintiff upon 
an undertaking, that he was to be repaid in the event of this 
action failing, and t^it he hod since received a letter from 
the plaintiff promising to return the money in that event. 
Lord Ellenborough C.J. on tlie trial-ejected the witness. 
On a motion afterwards for a new trial on account of this re¬ 
jection, the Court sent the case to be retried, for the purpose 
of ascertaining more particularly the time when the under¬ 
taking was made to the witness; but on that occasion Lord 
Ellenborough said, “ifa person, who is under no obligation 
to become a W'itiiess for either of the parties to the suit, 
choose to pay his debt beforehand, upon a condition that it 
is to be determined by the event of that suit, he becomes as 
much interested in the event as if he were a party to a con¬ 
solidation rule.” 

The rule, that a witness is not competent, if the verdict 
can be givi^ in evidence either for or agtdnst him in a 
future suit, is of all the rules on this subject the most com- 
f)rehensivf^ and at the same time the most accurately de¬ 
fined. And if this were the single criterion for ascertain¬ 
ing whether the witness is incompetent, the question of 
interest, which now is often a question of difficulty, would 
be greatly narrowed. Lord Kenyon seems disposed to 
consider this rule as the only true test of competency. In 
the case of Bent v. Baker (3), he says, “ it is to be con¬ 
sidered, what is the question put to a witness on his voire 
dire ? It is, is he really interested in the cause ? Sometimes, 
indeed, tlie counsel enter into the detail, and ask^oaihe 
is interested ? But the general question involves if» it .all 
the others, and amounts to this, whether the record in 
that cause will affect his interest ?” ®gwn he says, 

“ I think the principle is this, if th'^proceedings in the 

(i) Fotheringhain v. Greenwoodi (a) iMaj&JcSeL9. 

I Str. IJ9. (3) 3 T. and see l T* R* 62. 
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cause cannot be used for liim, he is a competent witness, 
although he may have wishes upon the subject.” And 
Mr. Justice Bi:^P*r in the same calc says, “ The true line 
I take to bo this, is the witness to gain or lose by the event 
of the cause ? Now this witness could not gain or lose by 
the evefit of this suit, because the '^#rilict could not l^e 
evidence cither for or against him in any other suit.” 
However, it will appear from a variety of cases, that wit¬ 
nesses have been considered incompetent on account of 
interest, although the proceedings in the suit could never 
be used in evidence either for or against them. 


On the subject of interested witnesses, Ch. B. Gilbert 
lays down the rule thus (i), “ the law lobks upon a wit¬ 
ness as interested, where there is a certain benefit or dis¬ 
advantage to the witness attending the consequence of the 
cause one way.” Mr. Justice Bullet* adopts the saUte rule (2). 
So, ill the case of the King v. Prosser (3), 'where the ques¬ 
tion was, whether, on an appeal against a rate, parishioners, 
w'ho had rateable property but were not actually rated, were 
competent wifSiesses in support of the rate, Ihesamc learned 
judge expressed bjjmself thus, “ I take the rule to be this; 
if the w'itness can derive no benefit from the o' 
the Court, (meaning evidently front the cont'UAt, no m- 
mediate benefit,) he is competent.” And it appears to be 
established by a variety of cases, that a certain direct and 
immediate interest will disqualify, although it may happen 
that the verdict in the cause cannot bo evidence^ either for 
or against the witness in any future suit concerning that in¬ 
terest. The following examples may be cited to illustrate 
this general rule. 


i. fChted parishioners were always considered indom- 
peti^&Sjdbefore theh^act of parliament (4), to-give evidence 
for t%ir parish in^neals against orders of removal, on 


the 


(1) Giib. Ev. ic6, 7. 

(2) Bull N. P. 284. 


<3) 4T. R. ao. 

(4) 81.540.3. c. 170. $9, 
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the ground that they were directly and immediately int©- 
I’csted iii the event of the proceeding, by whfdl?*lhe'main* 
teiiance of the pauper "^nd the costs of'‘liiite*iippeal might 
be fixed upon their parish, and have die effect of increasing 

tlieir proportion of the rates, (i) 

■ 

2. A devisee, who takes an interest under a will, is not 
competent to speak to the testator’s sanity, in an action of 
ejecliiient by another devisee against the heir at law, 

t" 

3. A bankrupt Is not a competent witness in an action 
by his assignees to prove property in himself or a debt due 
to himself {2), or in any other manner to increase the fund. 
Nor can he ’prove his own act of bankruptcy, or the pe« 
titiouiiig creditor’s debt, or any other part necessary to 
support the commission, not even after obtaining a cer¬ 
tificate, and executing a release of his share in the surplus; 
fordf the commission is not good, the certificate and all 
the proceedings arc void, and the bankrupt will be liable 
again to his debts, from which the certificate would db- 
charge hin*^3). For the same reason he tsimnot be ques¬ 
tioned as to any antecedent act of bankruptcy, either in his 

ill chief or in his cross exairtination (4). And 
on a seeb! d commission of bankruptcy, a certificated bank¬ 
rupt cannot be a witness for the assignees under that com¬ 
mission, unless he has paid 15 shillings in the pounds-for 
in thd event of his not making that p^ment under the 
second commission, his future effects are liable, (5) 

4. A creditor of a banipmpt is not competent to increase 
the fund, out of which he may receive a dividend. He can¬ 
not therefore give any evidence to deprive the bankrupt of 

(i) Hiv. Prosser, 4 T.R-19. R. v, ner, a 179. Pin. 

South Lynn. 5 T. R.667. R. v. Kird- 5 £si)i»P. C. aa. 
ford, a East,561. " ' (4^Watt v. Wilkinion, fjEsp.N. 1 *. 

(a) Ewensv. Gold, Bull. N.P*4.1* C.v.Brailey, MS. casein 

* (3) Cross V. Fox, a H. Bl. 879. n. i SelwTw. P. 239. 
fa'i; Flower V. Herhert, Ib. Field v. (5) St. 5 G. a. c. 30. § 9. Rennet v. 
Curds, a Str. 859, Cbajim-ui v. Gard- GreenwoUers, Peake, N. P. C. 3. 

E 2 his 
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his allowance (i). And the petitioning creditor is not a 
competent tntness to prove the commission regularly sued 
out; because Itei^toiters into a bond to the Lord Chancellor 
conditioned to establish the several facts, upon which the 
validity of tlie commission depends, and to cause it to be 
effectually executed (2). But another t^editor who has not 
proved his debt under the commission, is competent to sup¬ 
port the commissions though not to increase the estate (3). 
There is in this case no immediate or certain benefit. It 
may be as advantageous for the creditorto be allowed to 
sue bis debtor as a solvent person, as to receive a dividend 
under the commission. 

5. In an action of trespass against a sheriff, where the 
question was, whedicr goods, which had been taken in execu¬ 
tion in a suit against A. B., belonged to him or to the Plain¬ 
tiff, A. B< was not allowed to be witness for the defendant 
to prove the goods his property, since he v;ould have been 
discharged from his debt in case of a verdict for the 
defendant. (4) 

6 . In an action of ejectment, where the plaintiff had 
made out a primS facie case against the defendant as ie,vkimt 
in possession, the Court of' Common Pleas held that a wit¬ 
ness called on the part of the defendant was not competent 
to prove himself the real tenant, and that the defendant was 
only his bailiff; for the verdict would have the effect of 
turning him out immediately | it was therefore <811 imme¬ 
diate interest, and outweighed the remoter el^t of his 
subjecting himself by his testinmiiy to an action of eject¬ 
ment and trespass for meme profits. (5) 

•. • 

If th^ is a direct interest in the event of the suit, it 
will malm the witness incompetent, however small and in- 

(i) Shttttleworth v. Bravo, x Str. (4)rBland v« AnsIe]|r,,.2,New. Rep. 
507* 331- • 

fa) Green v. Jones, a Campb. 411. (5) Doe d. Jones v.lVUde, J Taunt, 

(jj WilliatAs V. Stevens, a Campb. 183. 

30 *- 
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considerable the degree of interest mfty be, 'Iliusj in an 
action of trespass, where llte que^ion was, wljUtiier:* cor¬ 
poration, which had inclosed .part of a eominoii, had left 
sufficiency for the commoners, a freeman was considered 
incompetent to prove the affirmative (i), because the rent 
must have been recfived for the use of the corporation; 
though it was admitted that the amouut of tl»e rent w’as 
exceedingly small. Hence it ap|^)ears« 4 hat a person who 
loses or gains the smallest ium by tire event of a suit, what¬ 
ever may be hi&'Ta^j fortune, or clmractcr, is as incom¬ 
petent to give evidence, as one who may be interested to the 
amount of thousands. This is the unavoidable consequence 
of the general rule. If interest is allowed to disqualify in 
any case, it must in all; as it is impossible l)y any scale to 
measure tlic difterent effects which it may have on difterent 
minds. 

If the witness has an interest inclining him to each of 
the parties, so as upon the whole to make him indifferent, 
he will be competent to give evidence for cither party. 
Thus in an action of assumpsit for money paid to the use of 
the defendants who were ship-owners. Lord Kenyon ad¬ 
mitted the captain to prove that he had received the money 
from the plaintiff* for the defendant’s use; for he stood in¬ 
different b^weeu the parties, and, whichever w'ay the 
verdict might go, he was equally anewei^ble (a). So in 
an action of covenant for rent, where the point in issue 
was, wli^dierr^*'B., whose title both the plaintiff and de¬ 
fendant omitted, -had demised the premises first to the 

' 

.(i) Burton V. Hinde, 5 T. R. 174.* 480,: , ,^huttleviwrth v. Stephens, x 

Evans V. Williams, 7 T. R. 481. Catnpo. 407. 

A. (c). Ilderton v. Athin^on, 7 T. R. 

_ 

* See R. V. Mayor and Commonalty of London, x I.ev. 231., R. v?^rpentcr, 
2 Show. 47., and case of City of London, z Vencr. 351. eentri. In these cases, 
freemen were admitted tp be witnisses on account of the minuteness of their in¬ 
terest, against the opinion of Jones J. The law of the ease in 2 Lev. (where 
the point is precisely the tame at in the other two cases,) has been doubted by 
Mr. Justice Buller *, see Bull. N. P. 290. 
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plaintiff or to a third person, A. B. was a competent wit¬ 
ness to prove that fact; for tlic vcrtlict could not be given 
in evidence in afty future action either by or against the 
witness, being a record between other parties; and it aji- 
peared to be indifferent to him, whether he had the one or 
the other as his tenant (i). So vihere one partner drew 
a bill in tlic partnership firm, and gave it iji payment to a 
separate creditor in discliargc of his own debt, the Court 
of King's Bench held that, in stn action by such creditor 
against the acceptor, either of the partiwiiif^^^^mighl be called 
on the part of the defendant to prove tha\; the partner, wlio 
drew tlic bill, had no '’anthority to draw it in the name of 
the firm, and tluit tlic bankruptcy of the partners would 
not vary fhe question as to the competenqy of the witness (2). 
In this case, the partner who drew the bill would have been 
liable to the plaintiff to the amonnt of his debt, if the 
plaintiff had failed in the action, and if the plaintiff had 
succeeded, he would have been liable to the defendant the 
acceptor; and with respect to the other partner, though 
he would have b,ecn liable to the defendant, if the plaintiff 
recovered, he would have had his remedy over against his 
joint partner. 

In the case of Ilderton v. Atkinson {3), where the question 
was in an motion of assumpsit, whether A. B., who bad re¬ 
ceived money due from the defendant to the plaintiff re¬ 
ceived it in the character of ag^tfbr the plaintiffi the Court 
of King’s Bench held that A. B. might be called for the 
defendant to prove his agency, as he was liable citlier to 
pay the money received or to refund it to the defendant; 
and though it was objected, that he had a stronger interest 
to give evidence in favohr 6f the defendant than on the^e 
of the (since, if he had received the money under 

a miweplsentation of his own character, the defendant 
might recover from him the costs of the action then depend- 

ft) Bell V. Harwood, 3 T. R. 308. (a) Ridley v. Taybr, 13 East, i??. 

Sec Serle v. Serle, a Roll. Abr.685., tit, ' (3) 7 T. R. 480. 

Trial, (G,) cited Gilb. Ev. log. 
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ing as well as the money,) the Court held that the jpossibility 
of such a remote interest tlid not make the w^j^tness incom¬ 
petent. Upon the autliority of this ca;^ Uio case of Birt 
V. Kirshaw (i) was decided; there, the Court of King^s 
Bench were of opinion, that the indorser a note, whp 
had received uionoy from tlie drav/er to take it up, was a 
competent witness in an action by the indorsee against the 
drawer to prove on the pai t of the defendant, that he had 
satisfied the note; !^mce>hc would be liable on the note to 
the plaiutilli if^^4efendant succeeded, or to tlie defendant 
in an action fdc. money had and received, if the plaintilF suc¬ 
ceeded ; and the Court held, that the witness was not ren¬ 
dered incompetent by the circumstance of his being also 
liable to the deftmdant, in the latter case, for the costs of 
this action in consequence of Ms non-payment. But in the 
recent case of Jones v. Brooke (2), which was an action 
against the acceptor of a bill accepted for the accommoda¬ 
tion of the drawer, the Court of Common Pleas held that 
tlie drawer was not a competent witness tor the defendant 
to prove, that the holder received the bill on an usurious 
consideration; on th^ ground, that he was bound to indem¬ 
nify the acceptor against the consequences of an acceptance 
made for his accommodation, and would therefore be liable 
to the acceptor not only for the principal sum but also for 
all die damages which lie might sustain ki being sued upon 
the bill in this action. Tlie liability,to the costs of .the 
action, as appears from sewal cases be%e mentioned, is a 
substantial objection to the competency of a witness; and 
however^ndifferent he may be in other respects towards 
either party, yet if he has incurred such a liability, he has 
an immediate and direct intene^Mn the,event of tlie suit. 
I^the ca^ of Bucklandy. T£mkard‘(3><^ Court held that 
a witness, who might have a remedy by action whether the 
plaintiff or defendant had a verdict, wa% nev^^less inte¬ 
rested, because under the particular circumstances he would 
have a gi'eater ^pficuity in the one case than in the other to 

(l) fl£ast;458. ‘ (3)jT. R. 579. 

(_5) 4 Taunt, 464- 

B 4 


enforce 



5 ® 


Iricompeteficif of' Ifitnessfrom Interest. [Ch. 5* 

enforce that remedy- Howcver.this appears to be tlic only 
case which has been decided on such a ground; and from 
the leading cases on this subject, M’hich rest on the broad 
ground of interest, such a circinnstancc may now more pro¬ 
perly be considered as having a strong influence on the 
witness, but not as forming any solid objection to his com¬ 
petency. 

The objection to a witness on of his being inte¬ 

rested is sa objection on the voii^..i^re,;;^d'“€fXclLules him 
from giving any kind of evidence for ^^rty who calls 
him. If the objection prevails, he caiinot be examined at all. 
The meaning of the rule, which declares that an interested 
person shafl not be witness in courts of jui^tice, must be that 
he cannot be heard at aU witness on the side'to which 
his interest inclines him. Chief Baron Gilbert lays it down, 
that he is totally excluded from all attestation, from his sup¬ 
posed want of integrity. Thus on an indictment against a 
town^ip for not repatHng a highway, a parishioner seems 
not to be a competent witness for the prosecution, even to 
prove thre road to be a common highway; though it may 
be said, that to soch ah extent he charges himselfj and his 
testimony is against his own interest. The answer to this 
is, that on the trial of this indictment his evidence has not 
that tendem^; for without the proof of that fact the Indicts 
ment cannot be sustained, and the witness by giving such 
evidence is supporting a proseeution, which, if it succeed, 
would^ve the effect of discharging him and the rest of the 
parishioners. So in an action of ejectment, a witness, w'bo 
adndtt^idiat he is to have a lease of the premises, in the 

defendant is turned out' of ppiisession by the ^ectmeni^% as 
incompetent tih^llphiidant in possession of thf ppa- 

mises, as 4 o prove any other material fact necessary the 
suppoftidf faction. 
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Sect. II. " 

Of the Buie on itie Sul^gct of Interest, considered with 
reiice to the Parties in the Suit. * - 

A PARTY to the suit on record cannot be witness at the 
trial for liiinsclf or for a joint-suitor against the adverse 
party (i), on accoui^t qI' j^e immediate and direct interest, 
which he hj^ either from havi^ a certain 

benefij^ , or loss^ dr iirom being liable to costs. The party, 
therefore, in whose j^^e an action is brought, cannot be 
a witness, though he be merely trustee ibr some other 
person (2}; as a prochein aniy suing for an infant (g). 
Persons appointed governors and directors of the poor ot 
a parish under an act of parliament, which authorizes 
them to assess rates on the inhabitants,, but in case of ap¬ 
peal makes them liable to costs, to be indemnified out of 
the parochial fund, are not competent witnesses on the 
trial of such appeal; as they are liable to costs individually 
in the first instance (4). But there is no objection, it is 
said, to the competency of pei’sons, i^ho are party to 
a suit in a corporate capacity, and consequently not indi¬ 
vidually liable to costs, and who are free firpm all fiiterest in 
the question. Thus, in an action against thej^overnors of 
the Foundling Hospital for the amount of work done by 
the plaindfi^. Lord Kenyon admitted swpral of the gover¬ 
nors to prove the badness and insufficiency of tho^^rk. (5) 

exception to the general rule is stated by Ro]]b:C. J., 
in,dm case of an action agamy||^, ^ndrad pn the statute of 
^^^nton (6), where the p|i^ robbed) may 

'ft ■ 5^.’. 

(1) I Vein. 230. I P. Wms. 596. (4) R. v. 3 t. Mi^ ]|fB«ir- 

Gilb. J-v. J16. snondsey, 3,^t, 7. 

(2) £.iuLrman V. Radenius, 7T. R. (j) Wellw v. The Goveraon of 

668. Foundl. Hosp. Pe4ke>||» P.C. 133. 

(3) Ch;!ftterbuck v.' I.ord Hunting- And see v. Gcm’ tnd another, 

tower, I 8tr. 505. James v. Hatfield, 3 Ath. 401. 

a Str. 5 48. Hopkins v. Neal, a Stf. (6) St, 13 £d, 1. c. X. 
tozS, Gilb.Ev.107. 
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prove the robbery and I he junoiint of bis loss, ‘‘ from 
necessity, on default of other j)roof(i),” And in the case 
of Bonnet v. Hundred of Hertford (2), which was an 
action on the same statute, brought by a carrier for a rob¬ 
bery conmiittcd in his absence on his servant, the Court 
ruled, against the opinion of Bollc C. J., that the plaintifi’ 
might prove the amount of the money which he liad de¬ 
livered to his servant. The i5tli section of the statute 
8 G. 2. c. 16. recites, that in an action against the hundred 
the person robbed may prove the robbery and the property 
of Tvhich he was robbed. But though the plaintiff* may 
prove the fact of the robbery, yet with respect to matters, 
which may be proved by other evidence, he is not a. com¬ 
petent witness. Thus he cannot give evidence to prove, 
that the place, where he w^as robbed, is within the hundred 
against which he has brought the action (3). And though 
the party robbed, who brought the action, has been allowed 
to be witness even in his owm cause, yet none of the inhabi¬ 
tants of the hundred were formerly received on behalf of 
the hundred, however inconsiderable their interest might 
be (4). But now they arc competent witnesses by the 
statute 8 G. 2. c. 16. s. 15. 

One other exception appears to be made in the case of 
an action for a malicious prosecution, where it seems to 
have been understood, that the evidence, which the de¬ 
fendant himself gave on the trial of the indictment, may 
under certain circumstances be received in his favour on 
the trial of the action. In the case of .Tohnson v. l^rown- 
ing (5]f, T.ord Holt C. . 1 . admitted in evidence tii6 oath of 
the defendant’s 'wife (who was the only person present at 
the time of the WpposcdTelony, and who, as the report 
says, could not herself bo witness,) to prove the felony 

1 Rqjl. Ab. 636 . Bull. N. P, •''3) Per Pjje J. temp. Kard. 

aSp. " 

(2) 2 Roll. Ab. 686. VuK Ab, Ev. (.j.) Per Cur iu R, v. C'ai'penJer, 2 
'I), pi. 34. Show. 47. 

(5) 6 Mod. Rep. 216. 
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committed ; “ for otliervvjpc, it is said, one tliat shoul(] be 
robljcd would bo under an intolerable mischief; if he pro¬ 
secuted for such robbery and the pai’ty should be acquitted, 
the prosecutor would be liable to an action lor a malicious 
prosecution without the possibiliiy of making a good de¬ 
fence, though the cause of prosecution were ever so preg¬ 
nant.” And Mr. Justice Buller, treating of this action, 
says (i), “ as it may come to be left to a jury, it is advis¬ 
able for the delendant to give proof of a probable cause, if 
ho bfi capable of doing it j and for this purpose proof of the 
evidence given by the delendant on the indictment is 
good.” 

In the case of the Mayor and Ccmraoiuilty of London (2), 
and that of the city of London concerning water-bailage (3), 
the point in issue was, whetlier the corporation was entitled 
to certain tolls; in the first case it was ruled by the whole 
Court, and by three judges in the last, that fi*eeinen (mem¬ 
bers of the corporation) might be witnesses in support of 
the claim, because the tolls would be received for tlie benefit 
of the whole corporate body, and the interest of any indi¬ 
vidual must therefore be inconsiderable. But Mr. Justice 
Buller has doubted the law of the former case (4), aud its 
authority is still further shaken by the case of Burton v. 
Idinde (5), before mentioned. 

Freemen are sometimes admitted as witnesses from ne¬ 
cessity, when they would otherwise be objectionable. A 
case this kind is mentioned by Mr. Justice Buller (6). 
“ The question being, whether the defendants had a right 
to be freemen, an alderman was permitted to prove that 
tliey were not freemen, because none^ but aldermen were 
privy to the transactions of the corporation in making per- 

(1) Bull. N. P. 14., citing Cobb. v. (4’! Butt. N. P. 190. 

Car. 1746. (5)5T.R. 174. Safaiite, p.5Z. 

(x) a3t. (6) U, V. Phipps 5 c Archer, Bull. N. 

ti) I Vemr. 3ji. P. 489. and see ante p. 40. 
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sons free; although it appeared that there were commons 
belonging to the freemen.” 

In courts of equityi if a bill is filed for discovery only, 
and an issue is directed, the plaiiitifi'gocs to law, giving the 
defendant the benefit of his answer (i). And it seems at 
one time to have been the practice to direct an issue, where 
a bill was filed for relief, and the dclcndant’s answer po¬ 
sitively denied the facts stated in the bill, which was sup¬ 
ported only by a single witness; and in such cases the 
defendant’s answer was directed to be read at the trial (2), 
But an issue would not now be directed, where there is 
merely oath against oath, for the rule in equity is, tliat if 
the answer contains a positive denial of the case stated in 
the bill, and it is contradicted only by a single witness, 
there cannot be a decree against the defendant (3); it 
should seem, therefore, that in such a case the answer of 
the defendant cannot be directed to he read at law. And 
the Court has refused to make an order to that effect, where 
the plain tiff*’s witness was supported by concurring cir¬ 
cumstances. (4) 

As a party to the suit is not suffered to be w’itness in 
support of his own interest, so ho is never compelled in 
courts of law to give evidence for the ojiposite party against 
himself. Thus, in a cpiestion of settlement between two 
parishes, the rated inhabitants of either parish, being in 
reality the parties to the proceeding, cannot be compelled 
by the adverse party to answer against their own interest (5); 
and their- declarations are evidence against thems^ves (d). 
But where one of several ^co-plaintiffs, comes forwai'd vck 
luntarily to disprove the dei^dant’s liability to the demand 
mode u{X)n him, he may be admitted with the consent of the 


(i) See 9 Ves. *82. 

(i) Ibbotson V. Rh'jdes, 2 Vein. 
4. 3 Atk. 408. Gilb. Ev. 137. 

{3) See infra, Ch. VII. Sect. I. 

(4J Only V. Walker, 3 Atk. 407. 


(5) R. V. Woburn, 10 East, 403. 
Feim detn. Pewtriss and another v. 
Gniiger, 3 Campb N, P. C. 177. 

(6) R. V. H.irdvvick, li East, 579. 
R. V, Whitley Ijower, 1 Maule St Sel. 
636. 
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atlverssc party, though at the same time he deft»ats the claim 
of those who jointly sue with him (i). For, if the plaintiff 
were to make a declaration against his interest out of court, 
evidence of that declaration would be admissible; and how 
is the proof less credible, i^ with the consent of the de¬ 
fendant, who waives all objection to his testimony, he de¬ 
clares the same thing upon at the time of the trial ? 


A defendant cannot regularly be witness for co-defend¬ 
ants : but, if no evidence has been produced against him, 
he is entitled to his discharge, as soon as the opposite party 
has closet!' his case, and may then give evidence for the 
others (2). If this were not allowed, great injustice might 
be done by including witnesses in the process, for the pur¬ 
pose of supporting a false charge. But if there is any even 
the slightest evidence against him, he cannot be discharged 
before the rest, and the case must go altogether to the 
Jury (3). So, in trespass against a person, “ for that he, 
together with A. B., &c.,” committed the wrong complained 
of, if it appears that A. B. was concerned in the trespass, 
and that process was sued out against him, and an endea¬ 
vour made to arrest him, or that the process was lost, he 
cannot be admittotl a witness for the defendant (4): but if 
nothing is proved against A. B. then he ought to be ad¬ 
mitted (5). The follow ing case is pat by Ch. Baron Gil¬ 
bert : “ Trespass against A. and B. for tw'o horses — evi¬ 
dence against A. as to one — and the question is, if he may 
be a witness ibr B. in relation to the other; and it seems, 
that if it were the same fact, and the trespass cotthnitted 
at the iiwne time and place, he may not be a witness, be¬ 
cause he Swears to discharge himself; but if it were not the 
s^e fact, but two distinct trespasses'lat different times and 

(I) Norden «wl aiK/ther, V. William- (3) Bull. N. l\ Giib. £7.117. 

&on, I Taunt. 378. Raven and another v. Dunning and an- 

C:ase of Dymoke and others, other, 3 Esp. N. P. C. aj. 

Sav. 34. pi. 81. *R. V, Bedder (4) Reason v. Ewbank, Bull. N. P. 

others, I ^d. 137. Hawk. b. 2. c. 46. 286. Hill v. Fleming, Rep. temp, 

s. 98. Gilh.£v. IZ7. Bull. N.P. 283. Hard. 264. Lloyd v. Williama,Ib. 123. 
Case of the Mutineers of the Bounty, (5) Page v. Crook, Styl, 401. z Atk, 
'■ited 1 East, 312 45 ^- 

places. 
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places, arbitrarily joined in the same declaration, then they 
may be witnesses one for the other, because the oath of one 
of them has no influence on the fact laid to his charge, 
but merely goes in discharge of the other.” (i) 

In a ease where one of the defendants on an indictment 
for an assa\dt submitted aril’ was ilned, and paid the line, 
Pratt C. .T. allowed him to be witness for another defendant, 
considering the trial as at an end with respect to him (2). 
But on a joint indictment against several for a misdemeanor, 
a defendant, who suffers judgment by default, cannot be a 
witness either for the others (3) or ngf»inst them (4). And 
in an action on a joint contract against two defendants, 
where one let judgment go by default, I.ord Kenyon refused 
to admit him as witness for the other defendant to negative 
the contract; fo'r, if negatived as to one, it fails as to.the 
other, and the plaiiitilf could not make use of the judgment' 
by default against him (5); nor is he a competent witness 
for the plaintiffj for, if the plaintiff succeeds, he will be en¬ 
titled to a contribution from the co-defendant, arid if the 
plaintiff fails, ho himself will be liable to the whole of the 
demand (6). It has been held at nisi prius, that a defen¬ 
dant in an action of trover, who suffers judgment by default, 
may be w'itncss for tlie co-defendants, as he is not liable to 
the costs of the issue tried against the other, and is not him¬ 
self released whatever rcMy be the event of that issue (7), 
If a material witness for a defendant in ejectment is made 
a co-dcfeiident, his proper coilrse is to let judgment go by 
default ; but if he plead, the Court will sot aflerwards 
upon motion strike out his name{8). ** But in sii^ case,” 
says Mr. Justice Buller, “ if he conilent to let a'terdict be 
given against him for so much as he is proved to be in pbs- 

(i i Glib. F.v. X18. (6) Brown v. Brown and another, 

(2) R. V. Fletcher, i Str. 633. 4 Taunt. 752. 

(3j R. V. Lafone and others, 5 (7} Ward v. Haydon and another. 

N. i*. C. 155. » Esp N. P. C. SS 3 - See 2 Campb. N. 

.^4) Bull. N. P. a8j. Chapman v. P. C. 334. 

Graves, a Campb. N. P. C. 333. n. (8) Dormer v. Fortescue, Bull. N. 

Brown V. Fox, £xr. Sum. Ass. P. 285. 
rr!>9, MS. 
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session of- I see no reason whv lie should not be a witness 

* tf 

for another defendant.” ( i) 

Though a plaintilTcannot ordinarily exsjniine a defendant 
as a witness in actions of coininpn law, though nothing be 
proved against him, (because he is considered as having 
waived his tcstiinony by jnak^jg hiai„a defendant,) yet the 
rule is much les» strict in courts of equity, where defendants, 
who arc made parties to a suit without having any interest, 
are allowed to be examined cither for the plaintiff, or for 
their co^defendants (?.). Wlierp a witness for the plaintiff 
is by mistake made a - defoiidan^ the court will on motion 
suffer his nani<? to be struck out of the record even after 
issue joineil, and then he may be examined (3): or, in the 
case of an information, tlic attorney-general may .enter a 
nolh^ pvascqnl as to one of the dcfeadaul 3 ,. itnd so make him 
ri witness. (/)) . .. 


SCCT. III. 

Of the. Jhile on the Su^f’rt of Interest^ considered te/Z/z re- 
Jlrencc to the Husband or iVife of the Party. 

As a party on record is not a porapetent witness, so 
neither is the husband or wife of the psM^ty competent to 
give evidence either for or against the party (5). No other 
i-elation is excluded (< 5 ); a father may give evidence for his 
son, or the son fer his fallier, and though the relation be¬ 
tween diam niay influence his testimony, it will not render 
him incomptilent. reason for excluding husband and 

wife from giving evidence, either for or against each other, 
is foinuh'd partly on tlieir identity of interest, partly on a 

(i,^ Bull N. P- iJ} (Sj Co. Lit. 6. b. Hawk. h. a. c. 46, 

yr)' B.imu V. flote ar.J another, 3 s. 70. Gilb, Iir. tiQ. Bull. N. P. ab6. 

Ambl. 393. ^ Chan. Cas,. (6) i Hale, P. C. 303. a'Hale, P. 
2 j 4 ^ I Ball anvl Beatty, 99. C. 876. Hawk. b. a. c. 46 s. 76. 

(3) I Sid. 44T. Bull. N P.a85. Bull. N. P. *87. i Wils. 33a. 

(4} R-ei).temp. Hard 163. 


principle 



$4 Incompelenctf of Mmhand or Wift* [Ch. 5. 

principle of pub^c policy, wliicb necessary to 

guard the security and confid«^e of even at 

the risk of an occasional failure of justice. They cannot 
be witnesses y^'jgach other, because their interests are ab¬ 
solutely the mme; tliey ari^iitot witnesses against each other, 
because it is contrary to the legal policy oi ^marriagey It 
has been resolved, Cofe^ (i ), ti^ a wife c^inot 

be produced against the hi^band, as itinigbt be the means 
of implacable discord anl ^isseiition betw^i tfi^ra, and the 
means of great inconvenient. Thus, in an action brought 
by a woman as fei^ sole« the defendant cannot call tlie 
plaintiff’s husb^uid to prove her married,*1111 ereby to nonsuit 
her (2). So where an action is b^^ght by or against the 
husband^, or Uie husband and Wife jointly in right of the 
wife, die declarations of the wife are not evidence against 
him (3^). In an action of assumpsit brought by 

the husband for earned by his wdfe, her acknowledg¬ 
ment of having been paid by the defendant is not to be 
admitted against the husband (4). So in an action of tres¬ 
pass against a husband and wife^ ..the wife’s confession of 
a trespass committed by bfl^i cannot be given in evidence 
to affect the husband. (5) 


Jh an action for criminal conversation with the plaintiff’s 
wife^ the wife’s letters to the defendant arc not evidence for 
the defendant s^inst the; husband, nor is her confession 
evid^ce for husband against the defendant ; but 
conversations be|wecn her and., the defendant arq evidence 
against bi|u (6). .'!|^vidcncc of the manner in which the hus¬ 
band a^d^wife used to live together, before oopnection 
with the defendant, is clearly ^t%iiasthlp> the purpose 
either of hi (:^asijpg Qr,l9wenng the djniliigj|s; andJu a iQpse 
wliere they necessisrffy Uv^^l^^being n^ants in different 

fi) Co. Lit. b. ^4) 

(2) Bratley V. Cook, in (j) 

Clivb«K^ T. R. 2691^^. „ ano^eT',.j!j»T. R. iia. 

(a) Winsmore v.Greenbankf^ip, (6) BuH. N. P. 2& 

577. Albaa and others V. Prte^t, Greeabaak.Willet, jv?. 

6T.R. 680. Baker V. Morley,lpn. 

KP.28. # 

families, 




Per Cur. in Detiii v. ‘WBUe and 



Sect. 3*] tiuthaiM WWiJe, 

families (i)|, Loi^ 'Kenjrlm held that tlie of the wife 

to her which bcjen written before anji%uspi- 

cion of a criminal ihtcrcour$e, were evidence tb shew the 
affection which subsisted betWeen tliem; bat, oh account of 
the obvious '^ngcr of colluMt^, it ought fb be strictly 
provied, that the le^erf, which are oi^ed in evidence, \vere 
written at a Ibo suspected of mis¬ 

conduct 

"'Itn as action brought by a ^ustee. to .a marriage-settle¬ 
ment against a sheriff, to recover Imclf the value of certain 
goods "sold by him*' under an:;*execution l^ainst a third 
person, that personadmitted to prove, on the part 
of the plaintiff, that thd'^fbods had been conveyed i^l%ust for 
the sejferate use of his (the. Wftness’s) wife (2). ^ case, 

as his debt would liave bees discharged s'Sufficient exe¬ 
cution, his cviilcnce would I^Vp be^^fhat respect agaihst 
his personal mtcrcst(3): but, on the other hand, iC was 
the wife’s iut^est to, have the prtjperly secured fof lre1^ se- 
parateustf ; and though tltfe action was bj^wcen third per¬ 
sons, yet it directly affected 1Sr interest, tIie"|>oint in 
issue being,'whether tlie. goqdl belonged to her or to her 
husband, ■ . ,, ^ 

” • y' . V 

Iti4n action of trover by a c^ier lfer l^^x, ^icli had 
been delivered to the defendant ISy mistake, the plaintiff 
called the otvr^ir’s’^wifo to<^prove what the 6ox coutalhed, 
but Mblt .C* J.'refeiscd^-N) hfertr fa#r tcstiinopy, on the ground 
that the actiOhJ^ with oatrfof what Jie car¬ 
rier’s grpn in evidence top^e the 

value of ^tfe g<>6d#li|^fi sul^qt^t action tirought by the 
ImStfad .l^dSecutiori 

agaiif^ several pgjifons fo^^Sp^atyj'^trord Ellenbo- 
rough Cy;,^used.|0 adti3|Rh#%fe of one of thjj 'defend- 

(i) ,Edm^ V. Crock, 4 EiS^i N. F. iriffry"v.-Cov^Eife. l-;d. Ri^ ^44* 

C. 39/ BoMnTP. 243. But ice pewtj.iVMt 4. 

(a) Davisv. DinWoody, 4 T. R. 678. CiyaEi&t. t. 

(3) liUnd V. Ansley, % New Rep. ^ 

331 - 
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ants to be a witness for the othets: a joint oiTence being 
chargcci, and an acquittal of all the other defemdonts being 

a ground of discharge tor the husband. (i) 

<# 

This rule of evidence, which has been adopted for the 
puipose of promoting a perfect union of interests and 
securing mutual coniidenee, is so stiictly^l^rvcd, that even 
after a dissolution of manage for adultery the wife is not 
admitted to give any evidence, which wnould have been ex¬ 
cluded if the maiTiage had continued (2). Thus one great 
cause of distrust is removed* by making the confidence, 
which once subsists, ever afterwards inviolable in courts of 
law. In a case (3) before Lord Mardwidee C. J., he w'ould 
not suffer a woman to be a witn^, tliough her husband 
consented. ** The rule, ho said, is for the peace of families, 
and such consent should never be encouraged.^’ 

^The husband and. wife, arc not ^allowed to give any 
evidence, that may directly criminate (4^.^or even tend to 
criminate each other (5). llms, where an actual marriage 
has beeiTproved between t#p^ersons, « woman cannot be 
su^red to prone an antece^pt marriage between herself 
and one of thc.parties (6), the consequence of which might 
be a prosecution for bigamy: and it has been Igid down by 
one learned judge, foat if a witness has been exaintued to 
a material fact |n a caus^ which from its nature must have 
beeii^iuiown tolling {as, for example, to his pwn marriage,) 
his wife cannot be <5allcd by the same party to contradict 
him (6), as such evidence might lead to a charge of per¬ 
jury, and cause the husband to be npprehended* 

(i) R. v.'^ocker utd 5 Isp. (5) i H. P C. 30X. > Broughton » 

C. 107 ; and see R. v Froderick aitd Harpur cor. Holt C> J. % I.urtl Ra^m. 
another, a Str. 1094. S. P. 752. R. v. CUviger, » T. R. 263. 

(a) Me»^iw V. Twisleton, cited in (6) R. v. Cllvigcri...^ ’■i5'.R.263, by 
Aveson v. Lord Ktiinaird, 6 East, 192. Ashurst I Mr. JuiticrTlr^ (the only 

(3) Birker v. Sir Woolaton Dixie, - otffer judge in Court*' did not ^mention 

Rep.T*^P' Hard. 9(64. ^ tliis asJle ground of his judgilteut, noc 

(4) M.try Grigg's c«se. Sir T.- did he notice that pait of 1% case. 

Raym. i. ” 


The 
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TLe case of tlie king d^inst the inhabitants of Cliviger* 
which supports the two last positions, was shortly this. 

On an appeal against an order of removal of a pauper and 
also of a w'oman as his wife, the resppondeiits having proved 
thejnarriage,^hc appellants called the mftn for the purpose 
of proving a former Carriage with another woman, but he 
swore directly the'l'evei^; tbey theh'called that woman, 
to pro^ the alfeged former marriage. The Court of 
Quarter Sessions rejected the vrilness; and the Court of 
icing’s Bench determined that she was not competent, for 
the reasons which have been mentioned. Tbis case does 
not go so far as to decide, that wliere a wkiless proves a 
fhfet on one side, the advise party shall be precluded from 
cnllhig the husband or wife cHf the witness to disprove that 
fact. And as the most serious ine^nveniencies might result 
from the adoption of such an exclusive rule, which would 
be ii bar to the full and comply investigation of the subject^ 

(even in cases, too, where the property, the character, or 
even the life of the party may be at stak^) it may periiaps 
be safely laid down, that such contradictory evidence would 
be admitted. And many caufei might be supposed, iu 
which it would be extnUnely desfrable, and perhaps ne^s- 
sary to public justice, that the same party, Wlio calls the 
husband as witness, should afterwards be d^wed to prove 
by the evidence of his wife, that the Ij^ct ii diffra^nt from 
what he lias stated ; for although they may directly con* 
tradict each other as to a particular £act, it Avill not £^ow 
that eithei- parly has been guilty of peijury* 

r 

There u^e several exceptmns, to which the reascip of tlm 
general ride on this subject does not apply, or where it is 
outweighed by considerations of hig^' importapee. 

% ' ‘ •'v * '*V 

t'irst, if a woman is taken aWay by force an^ married, lixccptions. 
she may' witness agamst her husband indicted on 
St. 3 II. c. a., for she is not a wife de a extract 
obtained by force having no obligation in iaw(i), Trora 

(i) Sweiid'fu’s case, 5 Sr. Tr. cited Rep. Temp, Hard,83. I Hale 
436. Bull. N. 1 *. 386. Ilanis.»y’s vase, P. C. 303.66l. 

F 2 this 
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this it should seem,, that if the aqt^al marriage is valid* (as 
where the wonuin after the abductioo^consents to the mar¬ 
riage voluntarily, and not induced by any precedent me¬ 
nace,) her evidence ought not to be allowed. (i) 

Secondly, on an indictment for a secqpd marriage during 
the continuance of a forrafflr marriage, though the first 
wife cannot be a witness (2), yet the second wife may after 
proof of the first marriage, (3) 

Thirdly, a wife-may be witness on the prosecution of her 
husband for an offence committal against her person (4). 
This was determined by all the, judges .present on Lord 
Aucllcy’s trial: and has been since confirmed by the greatest 
authorities (5), on every principle of humanity and justice. 
So in A/yre’s case, on an indictment for beating his wife, 
Lord Raymond suffered her to give evidence (6). A wife 
h permitted to exhibit articles of the peace against her hus¬ 
band (7); and the Court will not receive affidavits on the 
part of the defendant, to contradict the truth of the arti¬ 
cles exhibited against him,-|^ prevent his giving surety (8). 
So, an i^davU of a married w'cunan has been admitted to 
W read, on an application to the Court of King’s Bench for 
an hpdbrn^ion against her husband, for an attempt to take 
her away byferce -after articles of separation (9): and it 
would be stnyUge* sayW Mr. Justice Buffer, to permit her 
to be % wjtness to grouifd a proftecution*. and not afterwards 
to be a witness at ijie trial (10). On the trial of, a man for 
the murder of his w iffe, her dying declarations are evidence 
against him (11). It has been said indeed, that a wife may 

(i) Acu I Hale I*. C-.^oa, 4BI. (6) f Str. 633; Bull. N. P. 387. 
Ci'm.ac9*o*S»a. ■ S. C. Jagger’s case, x East,P.C. 454. 

(a^ Mary Grigg’s case, Sir T. Raym. (7) Bull. N. P.ib. 

I. Hattie b> t. C.46. S.71. (8) Loril^Viii^e ca<e, t Str. 1202. 

(3) x'HJfe'P. C 393. BuIl.J^. P, more fully frdta Mr. Pord’s MS. 
487. X East, P. C. 469. • » 13 East^iji, n. (a)i R. v. Doherty, 

(a) 1 St. Tr. 393. Hdlton, ii 5 . lb. S.^. ^ ^ 

(5) I Hale P. &'36T. H?^k. b. 2. (9) Lady ca^ Bull. N. P. 

c. 4 ft-s. 77. Probyn J. in Rep. Temp. 287. Mary Mead’s c«se,'l Burr.543, 
Hard 83. Bull. N. P. 287. 1 Bl. (10) Bull. N.8^287. 

Comm. 443 - Doubted in Grigg’s case, (xi) Woodcock’s case, » Learh Cr. 
Sii-T. Raym, 1, and in Gilh.hv. 120. C.563. John’s case, x East,P. C. 357. 

be 



Sect. 3.] Tncampetcncy of Husband or Wifi, 

be witness against her husband in case df high- treason (i); 
but there are authoriti^ the other way. (2) 

Fourthly, where thfe wife ha^ tnacfe contrarts with the 
authority and consent of the husband, "she Iffis been con¬ 
sidered his agent fw that purpose, and her representations 
arc evidence against the^^Ktisbandi who has permitted h^r 
to contrafct for him with third persons, on the same footing 
as the representations of any other agg^jt (3). Thus, in an 
action of assumpsit by a servant for' wages, the plaintiiF 
was allowed to give in evidence a deed executed by the wife 
of the defendant at the time of the hiring, which, though 
void as a deed, was admitted in order to shew the terms of 
the contract. (4) * ^ 


Fifthly, Commissioners of bankrupt could not at com¬ 
mon law examine the bankrupt’s wife(5). But now by 
St. 21 J. I. c. 19. s. 5 &6., which recites,' that doubts had 
arisen upon the point, lt is provided, “ that, after tlie party 
is declared a bankrupt, the corami^ioners may examine his 
wife on oath, for the finding'"l|^,of the estate, goods, and 
chattels of such bankriipt, coaccalcdi kept^!' or disposed 0^ 
by such wifej in her own person, or by her ac^; or means, 
or by any other person.” 


Sixthly, upon an appeal against an order of bastardy in 
the case of a married wdfeian, liord Hardwicke and* the 


(1) Dictum, in'Grl?E*s case. SirT. 
Raym. 1. Dilb. Ev. X19. .and 

Bull. N. P. !i^9. 

(a) Brownlow 47. 

(3) Emerson ▼. filonden, x Esp. N.P. 


C 142 Palethorp v. Furnish, a E p. N. 
P. 0 . 5H. n. Gregory v. .Parker,. I 
Camp. N. P. C. 394. See i ? Ves. 159. 
( 4 ) White v..f£:uyler; 6 T. R. 176. 


U) 1 Brownlaw* 47 * 


* Iti an'aqpnj^ous ciRe,reportedin i Steauge, 527, where anaetldin was brought 
for noising the,mfendan^'child, PiiittCj.J. admiitc^ evidence on the part of the 


plaintiff,-fhat the 


for so tqincli^per week} hecawse such matters, he ^id, are usilally entrusted to the 
women. Bull. N.IP. ZS7. S. C. But it has been since determined, that the de¬ 
clarations of the wife are not admissil>ie against the husband, in an actibu brought 
by him in right of bis wife. Alban and Wife v. Pritchett, 6 T.R. 680. 

F 3 


;’s w!fb bad repiesented her agrfintent with him,tob* 




other 
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pther Judges held, that she was a competent witness to 
prove her criminal connection with the appellant, though 
her husband was interested both in the questidh and in the 
event of the cause, because such a flfct so secret in its 
nature can scarce ever be proved by other evidence (i). 
But this is only from the ncccssitj^ of the thing; she is not 
competent to prove any other as want of access (2), 
w'hich other witnesses may be reasonably supposed capable 
of proving. To admit such evidence would be giving the 
wife a power to bastardize her child, and to discharge the 
husband from the fc'urthen of its maintenance. 

On an appeal against the removal of a woman as the 
xvidow of A. B. deceased, prima facie evidcflflicc of the mar- 
riage liaving h&m produced 011 the part of the respondents, 
the Court of King’s Bench determined,’ that the wonran was 
a competent witness, on the part pf the appellants, to dis- 
prm>e the marriage. (3) 

r * 

In the case of Campbell y. Twemlow (4), which lately 
came beTorc the Court of’ Exchequer on a motion to set 
aside an awards one of the grounds of the application was, 
that the arbitrator had rejected the widence of a woman 
called on die part of the plaintiff, who had cohabited with 
him for several years and passed as his wife, but who would 
have stated, that rihe had never been married to him. The 
point wnsinuch argued at the bar. The Court, considering 
it a doubtful question,.<(as the report states,) declined giving 
any opinion, as it was unnecessary for the determination of 
the casej and they refused the motion, op the ground^ that 
the opiqjpn of the arbitrator was final and conclusive, all 
matters both of law and fact having been left to his decision. 
Mr. Barop, Richards cited a case, before Lord Kenyon on 
the Chester purcuit in the ;year^^t782, where ^ a trial for 

... .V- , ’ , ‘ ^ 

(i) R. V. Reading, Repi’ Temp. (3) R. v. Bramley, 6 T. R. 330; 
H*rd. 8». R. V. Bedell, Andr. 8. R. v. R. v. St. Peter’s, Set. Cas. 25. 

8 East, 203. Gilb. Ev. 139, S. P. 

(a) Ante fi), R. v. Rooke, x Wils. (4) 1 Price,8x. 

340. R. V. Kea, iz East, 132. 

8 
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forgery the prisoner called a woman as hjs witness, whom 
he had himself in Conrt represented tol)e his wife, but after- 
wards, on hearing ^ objection taken to her ccunpetenc}', 
denied that she was married to him, iHid Lord Kenyon 
refused to admit her evidence. 

Seventhly, it has'bc^ , ruled'at nisi prius, that a; wife 
may be witness, in an action between third persons not im¬ 
mediately aihK:ting the interest gf the hui>baud, though her 
evidencemay possibly expose him to ^legal demand; as, in 
an action between third persons for goods sold and delivered, 
to prove the goods sold not on the credit of the defendant, 
but on her husband’s credit (I). This evidence, it may be 
said, was in sop^c measure against the husband, though he 
was not a party in the suit. On the other hand, to reject 
her evidence in such a case would be a hardship on the de¬ 
fendant, who may have no other mdans^f defending himself 
against an unjust demand: and though upem her testimony 
the defendant may have a verdict, and an action may aflerw 
words in consequence be brought against the husband, she 
would not then be admitted aS'witness, nor could her evi¬ 
dence in the first suit bp produced against ^him. 


Sect. IV,. 'i 

(y the Effect eff Ailmissimm by a Party to the Suitf or ^ Ms 

Agent) against the Partes Interest, 

* 

As the parties to a Miit are excluded from being witnesses 
on account of their Interest, statements rc^ffesentations 
made by tbem against their interest tqinst ba evidence against 
them, and in many cases they will be the strong^t evidence. 
Upon tins principle the free admissions of one the parties 
to a suit on the matter in issue, and the voluntary confession 
of a prisoner under a criminal char|^, are idways received 
in evidence against the party. 

(i) Williams V. Johnson, by King C. J.,x Str, 504. Bull.RP. 2S7. S.C. 

F 4 First, 
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First, with respect to admissions; 

■# 

The admissions of a party to the suit agg|^st his inte¬ 
rest are evidence in favour, of the Ql^er side, ^.wdiethcr 
made by the real party on record, or by. a,nominal 
party 'who sues as a trustee for the benefit of .anolhe.rj(i), 
or whether by the party who b .really interested in the 
suit though not named on the record (2). Thus, in an 
action of debt upon a bond conditioned to pay money to 
JL. D., for whose benefit the action was brought, the de¬ 
fendant proved, that L. D. had said in a conversatipn about 
this bond, that the defendant owed nothing, upon whicli the 
jury found for the defendanton a motiop fojr a, new trial, 
it was argued that the dc(|larations of L, D., who was no 
party to the action, ought not to affect tlie phuiitifF, and 
affidavits were ofiered to explain L. l)/s evidence; but the 
court said, that the affidavits were inadmissible, and that it 
was to be considered as if L. D. was ibe plaintifl^ the action 
being for L.D.’s benefit (3). And iii^ an appeal against the 
removal of a pauper, declarations by a rated inhabitant 
of cither parish, concerning the facts in issue, are admissible 
in evidence, not only against himself, but also against the 
other rated inhabitants of his parish (4): for they are tlie 
parties really interested, although tluB;,appeal may be entered 
in the names of the parish officers ;.^,and they are not com¬ 
pellable as parties to giv® evidence of the fact. (5) 

It may be inferred from a former part of this sejptipn, that 
in a civil suit against several persons, who are proved to have 
a joint interest in the decision, a declaration made by one of 
those persons, C€^ceruing a niateriai ffict witi^ his know'- 
ledge, is evidence agaipst him, and against §11. who are par¬ 
ties with him to the suit (6). In an action of ..^covenant 
therefore against tw’o defendants, the affidavit of one of 

(i) Bauertnan v. Kaitenius, 7 T. R, (4) R. v. If^rdwickV,'ri* Elst, 578. 

W 4 - ' (JI II East, ,589, ^R. V. Woburn, 

(z) R. V. Hardwick, ii East, 578. 10 East,J95. 

589. (6) li EastjjSp.'' 

(3) Hanson V. Parker, i Wils. Z57, 

Smith V. I.^un, 3 Campb. N* P. C. 465. 

* I tlicni 
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them inny be given in evidence against both^i). So, in an 
action by several parMers against the defendant for tlie non- 
pcrformance''of an agreement, a^dedaration by one of the 
partners^ that the goods, to which the agreement related, 
were his s^^irate property, is evidence against all the 
plaintilFs siting as upon a joint contract (2). The rule has 
even been cxtenlded hi actions so fer, as to admit the deda- 
rations of one partner to be evidence against another, con¬ 
cerning joint contracts and their joint interest, although the 
person, who makes such declarations, is not a party to the 
suit: as where, in an action by a creditor against some of 
the partnership firm, tlic answer of another partner to a 
bill filed by other creditors was received in evidence against 
the defendant^ not indeed to prove the partnership, bul^ 
that being established, as an admission against those, who 
are as one person with him in interest (3), And the ad¬ 
mission of a partner, thou^ not a party to the suit, is 
evidence as to joint contracts againsfc^ any other partner, as 
wx'll after the determination of the partnership as during its 
continuance. (4) 

i ' 5 ' '* i 

This is the rule respecting admissions in the case of joint 
contracts, or where several persons have one and the same 
interest hi the subject matter. But the same rule cannot be 
applied to actions of trespass or to,|crimiiial proceedings. 
In an action of trespass against sevem, defendants, an ad¬ 
mission by one of the defehdants is not evidence against the 
others'40 prove the fact of their being co-trespassers, and, 
even where that fact is fully established, it seems very 
doubtful, whether any admissions or declai’ations made by 
one of the dblcndants,' as to the joint md#ves or designs of 
the party, cait'ise received as, .evid^^e dgainst the others, 
except sd‘far as they accompany the act, and may be con- 
. *' ■ , v- 

(i) Vic»^*s^ase, G^b. Ev. 51. ''l Taunt. 104.. And see Whitcomb v. 

(a) Lucas and others V. De la Cqur, Whiting, a 65a. Jackson v. 

1 Maulc 8 t Sel. 349." Fairliat&, a H. 340. Thwaites v. 

(3) Grant v. Jackson, Peake, N. P. Richardson, Peake, N. P. C. 16. 

.C. 303. Wood and others v. Braddick, (4) Wood and others v. Braddick, 

X Taunt. 104. 
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sidercd as forming a piM*t of the res gesta. Where several 
persons are proved to have combined together for the same 
illegal purpose, any act done by one of the in pui> 

suance of the original concwted plan, virithj,reliprmice to 
the common object, is in the contemplation. c^],thls law the 
act of the whole party (i), and therefore the i)^oof of such 
act by eye-witnesses would be evidence against" any of the 
others, who were engaged in the same conspiracy; and 
further, any declarations matle by one of the party at tlio 
time of doing such illegal act seem not only to be evidence 
against himsellv as tending to determine the quality of the 
act, but to be evidence also against the rc^ of *thc party, 
who are as much responsible, as if tliiey liad- themselves 
done the act. But what one of the par^'may have been 
heard to say at some other time, as to the share which 
some of the others had in tlie execution of the common 
design, or as to the object of the conspiracy, cdputQt, it is 
conceived, be admitted ns evidence to aifect them on their 
ti'ial for the same offence. It has been solemnly decided, 
as will be shewn in treating of the admissibility of confes¬ 
sions, tlmt a confession is evidence only against the person 
himself who confesses, not against other persons, although 
they may have been proved to be his accomplices^ 

r 

The statement or ^representation -of an agent in making 
an agreement, or in doing an act within the scope (rf his 
authority, is evidence against the principal himself, and 
equivalent to his own acknowleclgcBicnt (2); what the 
agent says may be explanatory of the agreement, or 
determine the quality of the act which it accompanies and 
must therefore be as binding on the principal^iis the act or 
agreement itself. To prove such a represetMk^ thf^ oppo¬ 
site pm-ty is not obliged to call the agent) but ma3^<i^$tablish 
it by other evidence. Thus, what an agent says at the time 
of a sale, which he is mplc^ed to make, is eviihmee as part 
pf the transaction of selling, '/^t the is not 

(1) R.V. Stone ,(5 T. R. 527. of the Rolls in Fairlie v. Hastings, to 

(2) See the ju-iigtneut by the Matrer Ves, 127. 

bound 
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bound by a representation of the agent at another time (i). 
So it shonld seem, if a person buys goods, and directs the 
vendor to dNettver them to an agent employed by him to re¬ 
ceive them, .the purchaser would be bound by the receipt of 
his agent ^ven at die time of delivery; but not by any 
subsequent j^knowledgement. In the case of Biggs v. 
Laurence f I), which was an action for goods sold and de¬ 
livered, Mr. Justice Buller admitted a written paper, bj^ 
which the defendant’s agent acknowledged the receipt of 
die goods, as evidence against the principal; «nd on that 
evidencejlihe plaintiff'recovered. However, it was on one oc¬ 
casion (3) Stated by counsel in argument, that Lord Kenyon 
since that'ciatse'Imd frequondy niled the contrary, without 
its ever having been questioned^' and this statement seems 
to have been acquiesced in by Lord Kenyon (4), who said, 
that WAS not the point, upon which the case was after¬ 
wards a;i;g^ed or determined, on the motion for a new trial,” 
meaning the point, that such a receipt could be admitted 
in evidence.' It ddcs not appear, from flic case of Biggs v. 
Lan^’ence, wliether the agent’s acknowledgement, ofhaving 
received the goods, was made at the time of delivery, or on 
what other occasion t though, upon this fact, according 
to the cases above cited, particularly the case of Fairlie v. 
Hastings, in which the subject ivas fully discussed by the 
Maker of the Rolls, the admissibility of such evidence may 
be found materially to depend. In one case indeed (5), 
Lord Kenyon C. J. As said to have refused to admit an 
agent*l'ielter as cvideince of an agreement against the prin¬ 
cipal, hokling, that the agent himself ought to be examined. 
“ If the agreement,” (said the Master of the Rolls (6), ad¬ 
verting to tl^cpe,) ** was contained'in the letter, I should 
have 4iougW*it sufficient, to preNb that the letter was 
written**^ the agent: but, if the letter was offered as, 

(t) Hawke, 5 Esii. N. P.‘ • ’ (3>.Beaurtnan v. Radeniu?, 7 T, R. 

C. 74. y, 5 Esp. N.;JP. C. 66.?. 

135. At^inder v.'Oibson, a &mp. (4) See loVe^. n8. 

5^5. Palethprp V. Furnish, s Esp. N. (?) Maesters v. Abraham, i Esp. N. 

n. ■ P.C..175. » 

(a) 3T.R.4;4. (6) ioVes.i27* 


proof 
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proof of the contents of a pre<-existing agreement, then it 
was properly rejected.” And the Court of Common 
Pleas lately decided after mtich argument, iif ’the cases of 
Kahl V. Jansen(I), and Langhorn v.'Aiinutt (2),-that the 
letters of an agent abroad to his principal, -^ntaining a 
narrative of the transaction in which he had been em¬ 
ployed, were not admissible in evidence against the prin¬ 
cipal, as the mere representation of the agent. The 
general rule on the subject was there fully recognized 
and conBrnied. When it is proved, said the Chief 
Justice, that A. - is agent of B., whatever A. does,, or says, 
or writes, in the making of a contract as agent of B., is ad¬ 
missible in evidence, because it is par/ of the contract, 
which he makes for B., and whidi therefore binds him, 
but it is not admissible as the agefi^s account of what 
passes (3).” Such declarations are admitted in evidence, 
not for the purpose of establishing the truth of the feet 
stated, but as representations by wliich the principal is as 
much bound as if he made them himself, and which are 
equally binding, whether the fact stated be true or felse. 

From analogy to the preceding case of agent and prin¬ 
cipal, what a shcrilf’s officer has said at the time of the 
execution of a writ, or concerning his custody of a debtor 
taken in execution, will be admissible in evidence aarainsJ; 
the sheriff himself in an aciiou against him for an escape, 
as par/ of the trmisaction in which he represents the defen¬ 
dant, and for which tlia defendant is responsible (4). The 
declaration of an under sheriff is not evidence against his 
principal, excepting so far as it constitutes a par/ of the 
res gesta; and though the rule seems have bpen I'aid 
down in larger and more genera! terms the case of 
Yabsley and Doble, it has beea so restricted by several 
later authorities. 


(1) 4 Taunt. 565. 1 Cawpb. N.P. C. n. North v. 

(2) 4 Taunt. 51 r. and Reyner v. Miles, Sber. of Mid. dr 3S9. Yahs- 

Pearson, 4 Taunt. 663, S. P. ley v. Doble, 1 Ld. Ray. 100. Kemp- 

(3) 4 Taunt. 519. land v. Macaulay, Peake, N. P. C. 65. 

(4) Sowsherv. CallyiSher. of Wilts. 


On 
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On the same principle, if one p^rty refers another, for 
information on a disputed fact, to a third person as autho¬ 
rized to answer for him (i),, or; employs an agent to make 
certain propositions respecting a transaction between him¬ 
self and another (2), he is bound by what his agent says, 
or docs, within die scope of his. authority, as much as if 
it had been'^done, or saidi’hy himself. Thus, for example, 
ill an action for goods sold and delivered, where it ap¬ 
peared at the trial, that, in a conversation between the 
plaintiff and defendant, the former asseyted that he had de¬ 
livered the goods by one C., and tlie defendant replied, 
“ If C. will; «ay he did deliver the goods, 4 will pay for 
them,” the»plmnLiff was allowed to give in evidence C.’s 
answer respecting the matter referred to him (3). In the 
case of Fabrigas v. Mostyn, a point arose, whicli may 
serve as another example to illustrate ihe rule here laid 
down.. A witness, who had been employed by the defen¬ 
dant, to convey certain proposals to the piaintiffi explained 
them to him by an iatorproter, from whom also he received 
the answer (4): the question was, whether the words of the 
interpreter could be given in evidence by the witness, as 
the answer of the plaintiff; or whether the interpreter 
himself ought to be called^, as the witness understood nei¬ 
ther the questions put-to the plaintiff, nor the answer made 
by him. But Mr. Justice Gould ruled that the evidence 
of the witness was clearly admissible, and suilicieut. Here 
the interpreter was the accredited agent of the parties, 
acting within, the ^ authority, and in the execu¬ 
tion of his agency. 

It must be reipeuibered, that .the cases, in which the de¬ 
clarations of agent have been adalitted against the prin¬ 
cipal, are exceptions to that general rule, which requires 
evidence to be given upon oatb: and tiic exception is con- 

(i) Daiyell V, I Campb. N, P. C. 366 ; 6 Esp. N, P. C. 74, S. C. 
C. 3r.'6. , ■' ' Wil.i-iTi' V. liiiie^, I Cjimpb N. P. C. 

(i) <J.iuufor(i V. Grammar,*Campb, 364 B-c>».k v. Hvriit, do. n. 366. Burt 

N. e. C 9. V. Pjl.ntT, irEspTN. P. C. I45. 

(3j Daiiiellv Pitt, 1 Campb. N.P. 1.4; iiit. Tr. 171. 

fined 
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fined to such statements, as are made by bim, cither at tlic 
time of his making an agreement about which he is em¬ 
ployed, or in acting within the scope of hts authority. 
“ Except in one or other of these ways, (said the Master of 
the Rolls in Fairlie v. Hastings (i),) I do ndt see how they 
can be evidence against the principaland therefore in 
that case, (where the fact, sought to be cStaAdishetf^ W'as, 
that a bond had been executed by the defendant to the 
plaintiff, which the defendant had got possession ofi) he 
refused to admit, as evidence of this fact, the declarations 
of the defendant’s agent, who had been employed to keep 
the bond for the'plaintiff’s benefit, and who, on it’s being 
demanded by the plaintiff, informed him that, it had been 
delivered to the dcfendanti(2). ** The admission of an 
agent, (continued the Master of the Rolls,) cannot be as¬ 
similated to the admission of tlie principal. A party is 
bound by his own admission, and is not permitted to con¬ 
tradict it. But it is impossible to say, a man is precluded 
from questioning or contradicting any thing, that any per¬ 
son may have asserted, as to hi| conduct or agreement, 
merely because that person has been an agent. If any 
fact, material to the interest of either party, rests in tlie 
knowledge of an agent, the general rule is, that it ought to 
be proved by his testimony, not by his mere assertion.” 

The force and effect of an admission must of course de¬ 
pend upon the circumstances, under which it has been 
made. In many cases, it wiU be evidimce of the strongest 
kind, if clearly proved: in som^ it amounts to little. A full 
and free admission of a debt is, unless satisfactorily ex¬ 
plained, conclusive against die party who makes it. On 
the other hand, an offer to pay money by-way of compro¬ 
mise, and to get rid of an act^qn, is not evidence of a 
debt (3); in Such cases, the poini' to be considered is, what 
the view and intentioij|pf the party lyas in making the offer* 
whether to buy peao^ or from a conviction of the justice of 

(1) 10 Ves.i 38 . Young v. Wright, i Campb. 139 j Wil- 

(a) Fairlie v. Hastings, lO Ves. 148 i wn v. Turner, i Taunt. 398. 

(3) Bull. N. P. [136.] 

the 
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the demniul agaiast liim. “ Thus if A sue B for tool., 
and li ofler to pay him 20I., if shall not be received in 
evidence, for this neither admits nor ascertains any debt, 
and is no more than saying he would give sol. to get rid of 
the actiem. ^JBut if an account consists of ten articles, and 
B admits that a particular one is due, it is good evidence 
for so much (i).’* Admissions of particular articles before 
an arbitrator arc also evidence untlcr the same limitation, 
tha.t is, when they are made, not with a view to a compro¬ 
mise, but while the parties are contesting tlieir rights. (2) 

Admissions by a party to the suit are c%’idence, whether 
made before or. after the comniencement of the action, whe¬ 
ther before arrest or after, whether in writing or by parol. 
The recital of a fact in the counterpart of an indenture is 
evidence against the party b^’wliom thetleed is executed (3). 
So, answers in chancery are evidence in trials at law against 
the party that made them (4), and very strong evidence, as 
they arc delivered in upon oath. 

It it scarcely hecessaiy to observe, that the whole of tlw; 
answer or adniksion must be taken together, in order to 
shew distinctly the full meaning and sense of’ the party. 
Thus, if a person, in making an admission against liis own 
interest, refcTS to a written papci*, without which the ad¬ 
mission is Ji0t complete,. contents of the paper ought to 
be shewn, before the statement can bc> used as evidence 
against the (party (5).- Or?.if a person says, “ that he did 
owe a debt, but that he had |)aid it,” such an admission 
will not be received as evidence to prove the debt, without 
being aliiP evidence of the ptiyment (6). What he has 
said in his owa,, favour may perhaps weigh very little with 

(1) Bull. N.P. [136.] (5) See Jacob v. liedcay, I 

(2) Bull. N. P. Ib. 1 P. Wms. 497. 46;. Stniili v. Yourg, 1 Campb. N. 

Slack V BuchaniM), Peake N. P. C. 5. P. C. J-d. Barrymore v. Tailor, 

Waldridge v. Kennison, I E-p N. P. C. i Kip. 3’2J.. Raijd!' v. Black- 

143 ' ’ lurii,.5'Pieifit. 245. ■ 

(3) Burleigh Stilibs, y T.R.-46.7 (6) i^uonym. case; cited i» Vin. 

Seeiiifta, as to recitals. AVr. (A. b. 23,; ' 

(4^ Bult N. P. 237. 

tlie 
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tLe jury, while his admission against himself may be con¬ 
clusive; however it is reasonable, that if any part of his 
statement is admitted in evidence, tlie whole should be 
admitted, (i) 

An admission by the defendant, that he owes a certain 
sum of money to the plaintiffj is strong ovidejtc^ against 
him in an action to recover the debt, but it will' not bo 
conclusive ; tiie defendant, if he can, may prove the fact of 
payment, or shew a receipt, or give other evidence to repel 
the presumption arising from his acknowledgment. A bill 
delivered by an attorney to his client, for business done 
during a certain perii>d, is strong presumptive’ ei^idence 
against any additional item within the same period; but the 
bill is not like a deed to operate as an estoppel, and the 
party will be at liberty to prove the fact of his having 
transacted other business for the defendant (2), A notice 
to quit at a certain time is prima facie evidence, that the 
tenanej' commenced at that period, if the notice was served 
personally on the tenant, and if he made no objection to the 
time of quitting mentioned in the notice (3). The circum¬ 
stance of his not making such an objection has been considered 
as prima facie evidence of an admission and acquiescence. 11’, 
on the other hand, it should be made to appear, that at the 
time of the service the tenant did at the notice so 

as to know its contents, such evid^jSpw completely re¬ 

pel the supposition of any acquiescift'tSfe on the part of the 
tenant; for he cannot be supposed to admit a facti of w'hicK 
he does not appear to have been informed. 

(i) See also Green V.Dill!n. Camp. . fz) Loveridge v. Botham, X Boc. 
N. P. C. 215. Smith V. Voting, i & Pul. 4y. 

C'ampb. N. P. C. 439. {3) Doc d. Clarres v.’ Forster, jj 

F.s-r, 4c5, 
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Sect. V. 

Of the Admissibility <f the Confession of a Prisoner against 

himself. 

Since an admission is evidence against a party in civil 
suits, with much stronger reason is the voluntary con¬ 
fession of a prisoner evidence against him on a criminal 
prosecution; for it is not to be conceived, that a man 
would be induced to make a free confession of guilt, 
so contrary to the feelings and principles of human nature, 
if the tacts confessed were not true. Tlie general rule on 
this subject was very fully considered in a judgment deli¬ 
vered by Mr. Justice Grose, on a case reserved for the opi¬ 
nion of the twelve judges (i); and it seems to be now clearly 
established, that a free and voluntary confession by a person 
accused of an offence, whether made before his apprehension 
or after, whether on a judicial examination or after commit¬ 
ment, whetlier reduced into writing or not, in short, that 
any voluntary confession, made by a prisoner to any person 
at any time or place, is strong evidence against him; and, 
if satisfactorily proved, sufficient to convict without any 
corroborating circumstance (2). But the confession must 
be voluntary, not obtained by improper influence, nor drawn 
from the prisemer by means of a threat or promise: for, 
however slight the promise or threat may have been, a con¬ 
fession so obtained cannot be received in evidence (3), on 
account of the uncertainty and doubt, whether it was not 
made rather from a motive of fear or of interest than from 
a sense of guilt. 

In Lambe’s case (4), before mentioned, the question for 
the opinion of the judges was, whether a written examina- 

(1) Lambe's case, % Leach Cr. C. 0.317. Cass’s casej' n. (a), ib. 318. 

6%5/ Hawk. P. C. b'.i. 0.46.3.31. Warwicksball’s case, x Lcarh, Cr. C. 
Thomas’s caso, % Leach, 728. 299 - 

(2) Wheeling’s case, cor. Ld Ken- (4) 2 Leach, Cr. C. 265. Thomas’s 
yon C. J. I Leach, Cr. C 349. n. (a), case, )b 727, S. P. 

(3) Thompson’s case, r Leach. Cr- 

G tion. 
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tion, taken by a comnulting magistrate and containing a 
coiitcs^ioii, which the jiiisoner on licaring it reatl over to 
lum admitted to bo true but refused to sign, ought to have 
been recoivoil in evitlcnce, as it was not signed either by 
llio magi-^trale or by the pri»oner; and a majority of Urn 
judges belli, that sucli a confession would have been evi¬ 
dence at common law, and that it is not rendered inadmis- 
j-ible by any i>rovision, in the statutes of Philip and Mary 
respecting examinations and intbrmatipns before justices of 
the peace. Jf a prisoner’s confession, even when not re¬ 
duced into writing, be evidence against him, a Jhrtiw'i it 
must be admissible, when taken tlown in writing; for, the 
tact couteshcd, being thus rendered less doubtful, is of 
course entitled to greater credit; and it would be absurd to 
sav, that an instrument is invalidated bv a circumstance, 
which gives it additional strength and authenticity, (i) 


The informations against the prisoner are to be taken on 
oath ; the examination of tlie prisoner ought to be without 
oath (2). And wlicncver a conl’ession is given in evidence, 
the whole of what lias been confessed must be taken toge¬ 
ther (3): but if only the material parts of the confession ari 
taken down in writing, anil they arc afterwards read over in 
the presence of the prisoner, and admitted by him to be true, 
that admission will make them evidence {4). The statute 
of Phili]) & Mary requires the Justice to take the examina¬ 
tion, or so wHch thereof 'as is inaterial, &c. The conlession 
is evidence only against the person confessing, not against 
others, although they are proved to be his accomplices. 
It w’as resolved by all the judges in the case of Tong and 
others (5), on an indictment for high treason, that a con¬ 
fession by one of the piisoners was evidence only against 
the i^arty himself who made the confession, and could not 


(i) bee Mr. Jubucc Grose'j judjr- 
ment in l.umbcS case, a Leach, Cr. L'> 

639. 

12) liiill. N. P. 24Z. Hawk. P. C. 
1). 2. c. 46. s. 37. Kelyng, a. 

(3) Hawk, ib, s>. R. v. Paine, 
5 Mod. 165. 


(4) Lai»>be*s case, ^ Leach, Cr. C. 
265. Milward v. Forbes, 4 Esp. N. 

P. C.17I. 

(5) Kelyng, 18,, res,5. Gilh. Ev. 

124. 


be 
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be nirtcle use of as evidence aguinst any otJiers, wliora on itis 
examination be coiii'e^sed'to be in tlie treason. 

I'lie confession ol* ti prisoner is not to be taken in parts, 
but die wboic together; that what is given in evidence 
may be neither more nor less than the prisoner intended. 
If the cotiftission is not in writing, the whole of what the 
])risoner said must be fully slated, aithuugli it may happen 
that some part of it concerjis other prisoners who are tried 
on the same indictment; in such a case i^ is not possible to 
make any seh'ctioii, for, unlil the evidence has been heard, 
it cannot be known what ii is, or to whom it relates; and 
all that can be done is to direct the jury not to take into 
their consitleration such parts as alfeci the other prisoners. 
But a distinction might perhaps be mtitlo in this respect, in 
case the courossion has been i-<'(hu:t*d into writing, if tliat 
part which relates to tlu; Ciher prisoners is eaj):ible of being 
separate and delacla tl Iroui tise i\st, and can bo omitted 
w’ithout alfceting in any di'grce tJu' (U’isom r'ri Jiarrative 
against himself. 


It has been dt teiininod by ail iho jndges, tluit, allliough 
confessions luijn ojKM jy oiaaicv «.l are not atirjis-,lblt% yet that 
aiiy facts, -ihich iiavo been bmugln to light in consc(|ucnco 
of such confo^sioUft, may be ]»ro|>ej'1y roceivetl in oviiieneo. 
'riiLis, where a jidsoucr wa ciunged, as accessary after the 
fact, witli having rocoi\ed property luiowing it to be 
stolen, proof v-.i- admitted of the prupv.*rty being I'onnd con¬ 
cealed ill the prisoner’s lodgings, although tiie laiovviedgc of 
dial fact liad been gained from an inadmissible coniession (i). 
Some indeed liuve ihouglit, that the cireiimstance, of tlio 
fact being known in conscijuciice of inrormalion received 
from the prisoner, ought not to be sh<‘\vu at the trial- 
But a dillcrciit practice appears to be cstablishcil by later 
authorities; and, on a prosecution tor receiving stolen goods, 
evidence has bc‘en admitted that the prisoner described the 

(i) Warwkkshairs case, * LeaUi, ■^ct, ">c(Wirys case, ib. 4J-, -Last. 

Cr. C. 300. Mosey’s c.»se, ib. T). iL C, 6'^ s, (J. 

Cr I 
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place wlicro the goods were concealed, and that afterwards 
they had been found there; but that part of tlie ^nfessioii, 
in which he acknowledged that he himself liad concealed 
tliem, was rejected, as it was improperly drawn from 
Ifim(i). There is good reason for this distinction; for, 
what the prisoner has said respecting the concealment of 
the property is ascertained to be true by the fact of the 
subscfjuent discovery, but the other j)art of the confession, 
in which lie ^*harges himself with having concealed it, may 
have been made untruly and entirely under the influence ot 
the threat or promiNC. 

There has be(‘n some difference of opinion, respecting the 
sufiicioncy of this kind of evidence in trials of high treason. 
The stat. of the 7th W. 3. e. 3. s, 2. enacts, “ that no per¬ 
son shall be indicted, tried, or attainted, for high treason 
or misprision of high trejison, but upon the oaths and testi¬ 
mony of two witnesses, eitiier both of them to the same overt, 
act, or one of them to t>ne, and the other of them to another 
overt act of the same treason, unless the party indicted and 
arraigned shall willingly without violence in open court con¬ 
fess the same.” Mr. Justice Foster (2) seems to have been 
of opinion, that the legislature intended by this section to 
require two witnesses 10 the overt acts in all cases, except 
where the prisoner confessed the treason upon his arraign¬ 
ment in open court, and that to warrant a conviction there 
must be proof of the overt acts upon oath, not merely proof 
of the confession of the overt acts. “ But, he adds (3), per¬ 
haps it may now be too late, to controvert the authority of 
the opinion in 1716, in Fraucia's case, warranted as it hath 
t)een by ^tcr precedents (4).” All the judges, on a con¬ 
ference preparatory to tlie trial of Francia(5), held, that a 
confession of the overt acts, if proved by two witnesses, 
would be sufficient to convict the prisoner. The same con- 


(1) Grant’s case, and Hodge’s case, 
% East, I*. C. 658. i-Lcach, Cr. C. 301. 
II. (a), S. C. 

(Z) Set Foil. Disc. 240, 243. Wil- 
’•b’f case, ib. 241. Smith’s iM-io, ib. 


(3) Foil. Disc. 243. 

(4) See Foft. Disc. 11. note. 

(5) Franua’s case, 1716. Mr. J. Bur¬ 
net’s MS. I Cast, P. C. 133. ’ 


structiou 
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stniction of the statute was adopted in Greg’s case (i), by six 
judges against two; in Berwick’s case(2), by Ld. C. J. Willes 
and Sir TKomas Abney against the opinion of Mr. Justice 
Foster j and by the judges in the commission, on the trial 
of the rebels in 1746. (3) 

m 

With regard to all collateral facts, which do not con¬ 
duce to the proof of the overt acts, it may be laid down as 
a general rule, that whatever was evidence of them at 
common law is still good evidence under the statute. (4) 
Such facts may therefore be proved by a single witness. 
Thus, in Vaughan’s case (5), where the prisoner endea¬ 
voured to prove himself a subject of France, the coun¬ 
sel for the crown produced evidence of his being born 
in Ireland; and, on its being objected by the prisoner’s 
counsel, that there was but one credible witness to that 
fact, Lord Holt C. J. said, “ that it is no overt act: if 
there be one witness to that, it is enough; there need not 
be two witnesses, to prove him a subject.” 

From the above-cited cases, it appears now to be an esta¬ 
blished rule, that a full and voluntary confession by the 
prisoner ol' the overt acts charged against him is of itself 
sufficient evidence to w'arrant a conviction. And, although 
Mr. Justice Foster suggests (6), that “ the rule, for admit¬ 
ting a confession against the prisoner, ought not to extend 
further than to a confession made during the solemnity of 
an e x am ina tion before a magistrate or before some person 
having authority to take it, when the party may be pre¬ 
sumed to be properly upon his guard and apprised of its 
danger,” no distinction of this kind is to be found in the 
authorities before mentioned. On the contrary, in 
Francia’s case the judges resolved, tliat the confession 
would be evidence, whether made before a magistrate or in 


8s 


(1) Greg’s case, i East, P. C. 134. (4) Fost Disc. 34 «. 

(1) Post. Disc. 10. (5) 5 State Tr. 17. Post. Disc. 340. 

(3) Post.Disc. p. II. n. (t). I East, (6) Post. Disc. *43. 4 Black. Com. 
P. C. 134 - 356. 

G 3 the 



86 


Of the Competency of the Party injured^ [Cli. 5. 

the course of conversation (i). And there appears to be 
no solid ground for such a dislincliou ; as confessions are 
admissible in trials for high treason, precisely on the same 
principle, which made them evidence at common law. Tlic 
observations of Mr. Justice Foster relate to the effect rather 
than to the admissibility of this sort of evidence, and arc 
equally applicable to confessions in any other criminal ca«t‘. 

Hasty confessions, he says (2), made to persons having 
110 authority to examine, are tlie weakest and most suspi¬ 
cious of all eA'iilence. Proof may be too easily procured ; 
R'ortls arc often niis-reported (whether through ignorance, 
inattention, or malice — it matlercth not to the defendant 
—he is eepially affected in either case): they are extremely 
liable to misconstruction : and withal, this evidence is not, 
in the ordinary coui>.e of things, to he disproved by that 
sort of negative evidence, by whiclt the proof of plain 
facts may be and t)ften is confronted.” 


„ Sect. VI. 

Of the Admissibilily of llie Party infoed, as Witness in 

Criminal Prosecutions. 

It is a general rule, that in criminal prosecutions the 
injured party may be awitnes-;: although on the convic¬ 
tion of the prisoner he will in many cases be entitled to a 
reward.* y, 

(i) See Burnet, J, MS. cited i {i) Post. Diic. 143. 

Esst, P. C. 133., and Kclyng, 19. 

It 


* A reward of 40I. if granted for apprehending and prosecuting to conviction 
highway robbers, (4 W.& M. c. 8. s. 2.), oiFendera against the acts for prevent-, 
ing counterfeited coin, See. (St. 6 W. 3. c 17. s. 9.: ij G. 2. c. a8. s. 7.), pri¬ 
soners charged with burglary or bi caking and entering houses in the day-time, 
(St. 5 Ann. C.31. $. 4.), or charged with taking rewards for helping to stolen 
goods without prosecuting the felon (St. 6 G. I. c. 23. s. 9.). A reward of 50I ib 
granted for apprehending and convicting smugglers who oppose custom-.ttouse and 
excise officers by force of arms, &c. (St. 9 G. 2. c. 35, s. n.), or offenders against 

the 
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It is the constant practice on an iiniictnient lor robbery, 
to admit the evidence of the person who has been robbed; 
and it is not a sulHcient objection, that he v.’ili be entitled to 
the rcslitiition of his property, oji the ctmviction of the 
ofiender. /J'hcsame evidence is admitted in prosecutions 
for a cheat (1), or for perjury (2}; and, in the case of per¬ 
jury, it is nf)t material, whether lie has or has not satisfied 
the judgment in the suit in which the perjury was com¬ 
mitted. It was, indeed, at one time thought an indispen¬ 
sable requisite to shew the judgment satisfied (3); on the 
supposition, that, in case of his procuring a conviction, he 
might use it for the purpose of obtaining relief in equity 
against the judgment. But, as it is now an established rule, 
that a court of equity will not grant relief on a conviction, 
which proceeds on the evidence of the prosecutor (4), there 
can bo no objection to liis being admitted a witness. And 
in other cases, the party aggrieved will be allowed to give 


(l) Pjrris's case, ^Vent. 49. 2 SkU 
431. S. C. R. V Macartney, j Salk. 

(a) R. V. Hroiigliton, 2 Str. 1230. 
R. V. Boston, 4 East, 581. contra, R. v. 
P.Uis,2 Str. 1104., R. V, Niinoa, 2 Str. 
1042., R.v. Whiting, r Salk. 28But 
Lord Mansfield, in Abraham q t. v. 
Bunn, 4 Burr, 2255. cites the c.toe of 


R. V. Broughton as over ruling ihc 
three last mentioned caie?. 

(3J R, V. Eden, 1 Lsji. N. P. C. 97. 
R. V. Dalby, Po.ike,N. i'- C. 12. 

(4) Bart let v. Piclcifr'giU, cited ia 
Abr.iham v. Bunn, ,4 Burr 225J. by 
Ld. MansBeld, C. J., and m R. v. Bos¬ 
ton, 4 East, 577. by Ld. Ellenborough. 


the Black Act, {St. 9 G. i. c. Zt. s. 12.) . and a reward of lol. for apjirehenJiiig 
and convicting stealers of sheep m other cattle. The apprehenders of highway 
robbers,are also entitled to the robber's goods found upon him, provided they were 
not before stolen. By the Stat. zi Hen. 8. c. ii., the peisoii, from whom money 
or goods have been stolen, is entitled to restitution, oil the conviction of the robber. 
By the St, 5 Elia, c, 9. s. 8., persons conyicted of perjury witnin that act are sub¬ 
ject to certain forfeitures, a moiety of which is for the party grieved, and to be re¬ 
covered by action. By St. 25 G. Z. c. 36. s. 11., in case of a conviction of felony, 
the prosecutor is entitled to his expences of prosecution, a.s may seem reasonable 
to the Court, onennsideratlun of his circumstances; and, in the case of .1 writ-of 
certiorari obtained by a person who had been indicted before the quarter sessions, 
the party injured prosecuting will be entitled to costs on the conviction of the de¬ 
fendant, by St. 5, 6 M. 3. c, II. 8.3. It m.'iy be observed generally, of "all those 
cases, that such circumstances will not affect the compeiency of tite witness. If liis 
evidence were to be excluded, the very object of the legislature would in most 
cases he entirely defeated. *. 

G 4 
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evidence on a criminal prosecution, as he cannot afterwards 
avail himself of the record of conviction in any fiiture suit, 
in order to prove the criminal act(i). For this reason, it 
is conceived, on an indictment for peijury the party injured 
may be a vritness, whether the prosecution is by the com¬ 
mon law or founded on the stat. 5 Eliz. c. 9., which gives 
him half the forfeiture incurred ; for, if in an action to re¬ 
cover his moiety he would be precluded from giving the 
conviction in evidracc, the objection against his compe¬ 
tency seems to be removed. * 

Inthe An exception, however, has been made to this general 

of forgerj. ^ prosecution for forgery, in which the 

part)', by whom an instrument purports to be made, is not 
admitted to prove it forged, if he would either be liable to 
be sued upon the instrument (supposing it genuine), or be 
thereby deprived of a legal claim against another (2). And 
it seems to be the prevailing opinion, that his incompe¬ 
tency is not confined to the single point of falsifying the 
hand-writing, but that he is equally incompetent to prove 
any other fact, which contributes to the proof of the for¬ 
gery, or, in other words, any fact conducive to the general 
conclusion. This subject was much discussed in a late 
case (3), where, on a prosecution for forging a promissory 
note, on which there was an indorsement in the prisoner’s 
hand-writing, that a year’s interest had been paid, one of 
the points reserved was, whether the person, by whom the 
note purported to be made, ought to have been permitted 
to prove that he had never paid any interest on the note, 

(I'i Bartlet v, Pickersgill, 4 £a3t|j7}^ , case, 1 Leach 10. Caffy’s case, a East’s 
11. R. V. Boston, 4 East, 581. Smith P. C. 995. Taylor’s case, i Leach, 
V. Runnnens, 1 Camjih. N. P. C. 9. 25.5. Crocker’s case, a New Rep. 87, 

Hathaway V. Barrow, i Caropb. N. P. (3) Crocker’s case,Ass. 1805, 
C. ’i Taunt, jao. cor.Le Blanc J., 2 Bos. ft PuL N. R. 

(2) 'VlTatts’scase, Hatd. 331. 3 Salk. 87. 90. R. v. Bunting, aEast,P. C. 
172. S. C. Rhodes’s case, 2 Str. 728. 996. 

X Leach, Cr. C. 29. S. C. Russel’s 


* Ruled contra in an old case; Bacon's case, 2 Roll. Abr. 685 ; Bull. N. P* 
289. S. C. Gilb. Ev.ill. S, C. * 
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as was pretended by the indorsement. This evidence was 
received on the trial, thehict of the forgery having been &st 
proved; but, according to the report, it seems to have been 
generally understood that the majority of the judges consi¬ 
dered the evidence inadmissible*. When, however, the 
fact is merely collateral, and does not in any way contri¬ 
bute to the proof of the forgery, as, where a witness is 
called to prove himself the person, whom the prisoner in¬ 
tended to personate or describe, in such a case his testi¬ 
mony has been admitted. (i) 

It is scarcely necessary to add, that if the witness would 
not incur any loss, nor be liable to a suit, whatever may be 
the result of the prosecution, his evidence ought to be re¬ 
ceived. Thus, on an indictment for forging a banknote, 
in the name of a cashier of the bank of England “ for the 
governor and company,” the cashier, not being chargeable, 
may be a Avitness (2). And on a prosecution for forging 
an acceptance to a bill of exchange, where the banker had 
paid the bill, but suspecting a forgery had not debited the 
person whose name was forged, this person was admitted 
to give evidence. (3) 

Upon what principle, it may be asked, is a party, by 
whom an instrument purports to be made, incompetent to 
prove it forged? In Watt’s case(4), on an information for 

i 

(l) Pai-r’acase, a Leach,Cr. C. 487. ( 4 ) Wait’s case, 3 Salk. 17a , moie 

491. S 'Esst. P. C. 997- S. C. fully reported in Hardr. 331. See 4 

(a) Neivlaiid’s case, 1 Leach, Cr. C. Burr. 2254., where Ld. Mansfield says 
35c. that this and ether cases of the same 

(3) Usher’s case, i l.cach Cr. C. kind were " not considered or looked 
57.; and see Welfs case, Bull. tJ. P. into.” 

289, 2 East, P. C. xooo, S. C.; Sp^-n- 
sonby’s case, 1 Leach Cr. C. 374. 

* I-ord. Ellenboirough C. J., the Chief Baron Macdonald, Mr. Ju£tic.rLaw* 
rence arid Mr. Justice Le Blanc thought the witness admissible, because it had 
been suifidently proved before, that the note was not signed by him; and they 
thought him admissible to all points except that of the forgery. Some of the other 
judges seemed to think, that to points perfectly collateral he would have been ad¬ 
missible, hut they cousidered the point, to which he was called, as centiibuting to 
prove the forgery. M.S, 
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the forgery of a deed purporting to be the revocation of a 
will, it was adjudged by the barons of the exchequer after 
a conference with the judges of the King’s Bench, that no 
legatee named in tlie will, nor any other person w'ho is a 
loser by tlie deed, or who may receive any advantage from 
the verdict, can be a witness for the prosecution: and a 
distinction was made between the case of an indictment for 
a battery, (w'hcre, it was admitted, the person beaten may 
be witness, because l>c can reap no benefit by the verdict in 
another suit,) and the cases of forgery, perjury, or usury, 
in which, it was said, the party aggrieved may liave an ad¬ 
vantage by the verdict, and therefore shall not be received 
as a witness. It is however now an established rule, that 
on a prosecution for perjury (i) the party aggrieveil i^ com¬ 
petent : and, lliat a jjcrson who has borrowed money on an 
usurfous transaction, is also a compcl<mt witness lor the 
plaiiitijff in an action for penalties against the lender (2); 
for he gains nothing by the event of the suit, nor can he 
give the judgment in evidence in an actir)n against iiiin for 
the money lent. Tlic case of forgery, therefore, stands by 
itself, and is considered an anamoly in the law of evidence. 
The reason assigned in Watt’s case is, lliat the witness 
would receive a benefit from the verdict; and it has been 
suggestetl (3}, that lie is interested to procure a conviction, 
on the ground that a conviction would have the effect of 
inducing a forfeiture, and thus defeat every legal claim or 
security, which the prisoner might have upon the instru¬ 
ment. On the othe r hand, it may be said, if the party, by 
whom the instrument purports to be made, weJre a^^tted 
a witness, he would not be allowed aftei-wards to pr^uce 
the reford of conviction in a civil suit for the purpose of 
proving the supposed forfeiture, because the parties in the 
action would not be the same as in the prosecution, but 
principally, because the conviction must have proceeded 
partly upon his own testimony. And, if he would be pre- 

(z) See ante, p. 87, (<t). SZil- Smith v. Prager, 7 T. R. 6c. 

(2) Abraham q. t. v. Bunn, 4 Burr. See ante p. 39. 

(3)2 East, P. C. 994 > 


eluded 
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eluded from using the record of conviction against the pri¬ 
soner, and might therefore be admitted to give evidence on 
the trial consistently with the general rule; still less reason 
is there for excluding him in those cases, where the instru¬ 
ment purports to be made for the benefit of a third person, 
or where it has since become a third person’s property, in 
c'ilher of which cases it would not be liable to forfeiture. 
With regartl to any probable advantage which the witness 
may be st^posed to receive from a conviction, (whether by 
tlie practice of impounding forged instruments, or by the 
prisoner’s being disabled IVoni giving evitlence in any future 
suit, or from the great probability of his failing in an action 
in consequence of the discredit which a conviction must 
thix)w upon the instrument,) these are circumstances which 
a jury would be directed to consider as forming a strong 
bias on the wdlnc-^’s mind, but which cannot render him 
incompetent. 


Skct. VIL 

0 / crriahi Exceptions to the general Rule on the Huhjecl of 

Lilerest. 

It has been bcft)rc slated as a general rule, that all per¬ 
sons, who gain or lose directly by the event of a cause, are 
incompetent to give evidence. There arc, however, several 
exceptions to this general rule: some, by act of parliamenti 
as, i^p^re ipfornicrs and the inhabitants of parishes i)f other 
distiwts are admitted ; others, from necessity or a principle 
of public policy, as, wdiere evidence is received from per¬ 
sons who are entitled to rewards on convict 1011% or from 
agents, factors, or servants. Objections on the ground of 
interest proceed upon the supposition of too great a bias in 
the mind of the witness, and the public utility ui‘ rejecting 
partial testimony. The presumption of bias juay be taken 
off, by shewing, that the witness has as great or greater in¬ 
terest the otlmr way, or that he has given it up ; and the 
presumption of public utility may be answ ered, by slicwing, 

that 
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that it would be very inconvenient, under the particular cir- 
custances, not to receive such testimony, (i) 

First, as to the evidence of informers; 

fsformers. By the common law, informers, who are entitled under 
penal statutes to part of a penalty, are not competent wit¬ 
nesses (2). But by the particular provisions or policy of 
several acts of parliament they may be admitted. Where 
a statute can receive no execution, unless a jiarly interested 
be a witness, there he must be allowed, says Ch. B. Gil¬ 
bert; for the statute must not be rendered ineffectual by 
the impossibility of proof. (3). Thus, by stilt. 2 G. 2. c.24. 
s. 8. against bribery at elections, the legislature in giving 
an indemnity and discharge to any person olibnding against 
the act, who shall discover any other offender so that he 
may be committed, must also have intended that he should 
be competent to give evidence at the trial; and therefore in 
an action for penalties he has been admitted (4). So, in 
a prosecution on stat. 21 G. 3. c. 37. against exporting ma¬ 
chinery, tike informer is competent (5). So, on a prosecu¬ 
tion for penalties under stat. 9 Ann. c. 14. s. 5., the loser 
of money at cards may prove his loss (6). And, on a pro¬ 
secution under stat. 23 G. 2. c. 13. s. i, for seducing 
artificers to go out of the kingdom, the prosecutor is a 
competent witness, although entitled to a moiety of the pe-» 
naliy (7). There is no express provision in either of the 
three acts of parliament last mentioned, for admitting the 
evidence of the party interested. In the act of the 3 2 G. 3. 
c. 56. for preventing counterfeited certificates of servants* 
characters, there is a clause (8) to that effect; and a similar 


(1) By Lord Mansfield, i Burr. 
422. 

(a) R. V. Tilly, I Stra. 315. R. v. 
Stone, 2 Lord Raym. 1545, R. v. 
Blaney, Andr. 240. 3 Burr. 1473. 
4 East, i8x. 

(3) Gilb. £v. 114. 

'4) Bush V. Railing;, Say. aS^. 


Mead v. Robinson, Utiles 425. He- 
ward V. Shipley, 4 East. xSa. 

(5) R. V. Teasdale, 3 Esp. N. P. C. 

68 . 

(6) 1 ^ V. Luckup, Willes, 425. («}. 

(7) R. V. Johnspn, Willea Rep. 425. 


provi- 
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provision is made by the act which regulates hackney 
coaches, stat. 33 G.3. Ci75. s. 17. 

Secondly, On an indictment against private persons or inbabiiant* 
corporate bodies for not repairing a public bridge or the 
highway adjoining, the inhabitants of the county, town, 
riding, &c. in which the bridge is situated, are competent 
witnesses in support of the prosecution, by the ist Ann. 
stat. I. c. 18. s. 13. Even before this statute, such evidence 
had been thought admissible (1) from necessity. 

In an action by a party robbed against the Imndred, the 
inhabitants ol’ the hundred may be witnesses for the defend¬ 
ants, by stat. 8 G. 2. c. i6» s. 15. Before this act passed, 
they were not competent, because any one of them w'ould 
have been liable to pay the debt, in case of judgment against 
the hundred. (2) 

In all cases relative to the execution of the highway act, 
the surveyor of the parish or place is a competent witness, 
tliough part of his salary may arise from ibrfeitures and pe¬ 
nalties inflicted under the act (3). And, on trials of offences 
against the aamc act, the inhabitants of the parish or place 
are also competent. (4) 

Where pecuniary penalties are directed to be applied to 
the use of. tl^e poor, or for the benefit and exoneration of 
the parish vOr other place, the inhabitants are rendered com¬ 
petent witnesses on the trial of the offender, by stat. 27 G.3. 
c.29, provided the penalty inflicted by the act of par¬ 
liament does not exceed twenty poundi^ (5) 

It has been lately provided by stat. 540 * 3 * c. 170. s.9., 
that no inhabitant of any district, parish, &c,, who is 

(i) Per. Cur. m k. v. Carptmer, t (3) Sut. 13 G. 3. c. 78. *. 69. 

Show, 47. j gect. ^jo G. %. c. a». 

(a) Per. Cur. in R. v. Carpenteri s, 14. 
a Show. 47. a Hal. P. C. a8a R^ (5) R. v. Davi*, 6 T.R. 177. 

V. Kirdford, a East, 

rated, 
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rate(], or who is maintained by the rates, or who holds any 
office in the district, shall be deemed on such account an 
incompetent witness, for or against such district, parish, &c., 
in any matter relating to such rates, or relating to the 
boundary between such district and any adjoining district, 
or to anv order of removal to or from such district, or to 
the settlement of any pauper in such district, or touching 
any bastards chargeable or likely to become cliargcablc 
to such district, or touching the recovery of any sum for 
the charges or maintenance of such bastard, or the election 
or appointment of any officer, or the allowance of the 
account of any officer of such district. 

P«r'<- Thirdly, persons entitled to rewards on the conviction of 

cin.-.'dto offenders, whether the rewards arc mven by act of par- 

rewdids. ’ o J i 

liament proclamation or by private persons, and persons 
entitled to the restitution of their propeity on the con¬ 
viction of a thief, are competent to give evidence, (i) 

Agent.'., f c. Fourthly, it is the constant practice to admit agents 
to be witnesses for their principals, in order to prove con¬ 
tracts made by them on the part of the principal; and tfiis 
is allowed from necessity, or rather for the sake of trade and 
the common usage of business. Thus, a factor may prove 
a sale, though he is to receive a_pouudage on its amount (2), 
or w'hat he has bargained for beyond a stated .'■um(3). 
And every person who makes a- contract for another, is' 
an agent within the moaning of this rule (4). So where 
the question was on the custom of a manor, whether a fine 
was due to the lord during his minority on the tenants^ ad¬ 
mission, the steward of" the manor was allowed to give 
evidence for the lord, though it was objected to him, that 
^*would be entitled to a fee on admission, which he would lose, 

< 

(i) Per Cijr. in Rudd’s; use, I.each (iVDixou v. Cooper. 3 Wilf, 40. 

Cr- C. 157, 158. Ih. 353.11. Hawk, i 

P. C. b. a. 0,46. '•..135. See ante, (3) Benjamin v. Porteii*, 2 H. Bl. 
p. 86 . 590* R. V. Phippa, Bull, N, P. 289 

*■ (4) 4 H. Black. 591. 

if 
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if the tenant were not admitted (i). And freemen, as was 
belbre mentioned, have been allowed to be witnesses in 
certain cases, although interested, from mere necessity. 

On the same principle of convenience, it is the common 
practice to admit servants and agents, without a release, to 
prove the payment or receipt of money, or the delivery of 
goods, on behalf of tlieir master or principal, thoiigli their 
evidence tends to discluirge themselves (2). Tims, if money 
lias been over})aid by a servant or paid by mistake, he is a 
comyietent witness, in an action to recover it back (3). But 
where a pci’soii has entered into a contract for the purchase 
of goods hi his onwi name, it has been held that he is n<Jt 
a competent witness in an action for goods sold and de¬ 
livered to prove that he purchased them as the agent for 
the defendant (4). If the agent is equally liable to either 
party, and inilidercnt in ptnnt of interc'st, whichever way 
rhe verdit». vnay be, ]>c is clearly a competent witness on 
the general principle (5). The practice of admitting 
servants without a release, to prove a delivery of goods, or 
the payment of money, and the like, is for public convc-* 
nience, “ for the sake of trade and the common usage of 
business (6)," This sufficiently explains the principle, jind 
at the same time shews the restrictions, to which the practice 
is subject. Where the act of the servant has been out of 
the ordinary course of Iiis employment, and a mere breach 
ol‘ duty, the principle docs not apply: and it has therefore 
been ruled at Nisi Priiis, that in such a case the servant 
is not a Witness for his master without a release. Thus, in 
an action to recover back money, which had been entrusted 
to the plaintiff’s servajit for a s{)ccial purpose, and paid by 
f. ^ 

(i) Clwmpiaii V. Atkinson. 3 Kell. ti(). Adams v. Davis, 3 E»p. N.P..Ci. 

90. Rep. temp. Hard 360. Sec R. v. 48. 

I'hiyips and Archer, ante. p.59. (3) Martin v. Howel, i Sir, 647 

(a) Per Holt C.J. inTbe^ld v. Barker v. Macrae, 3 Campb. 144. 

Tregott, II Mod. a6a. &ilt. N. P. (4) M'Braine v, Fortunv! 3 Campb. 

389. 4 T.R. 589,590. Matthews 317. 

v, Haydou, » E»p, N. P. C. 509. See ante. p. 53. 

Spencer v. Golding, Peake N.P. C. BuH. N. P. 389, 


the 
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the servant in illegal insurances, he was considered income 
potent without a release (i). And in an action against the 
defendant for the negligence of his servant, he is not com¬ 
petent to disprove the tact of his negligence (2): for since 
the verdict might be given in evidence in an action by the 
^ defendant against the witness, as to the ({uanlum of damages, 
the servant is directly interested to defeat the action, and 
docs not come within the exception above specified. 


Sect. VIII. 

QfM c weans by ‘sohicli the Cmnpeteficy of an interested tVif- 

ness may be restat ed. 

The last question that remains to be considered on this 
part of our subject, relates to the regular modq of making 
the objection to the competency of a witness, and to the 
means of restoring his competency. 

The rule formerly was that the objection ought to be 
made on the voire dire, and was not to be allowed after the 
examination in chief. But for the convenience of the court, 
and because the incorapetency may not at first be suspected, 
a greater latitude has been allowt'd. And now, if it is di5<« 
covered during any part of the trial that a witness is inte¬ 
rested, his evidence will be struck out. (3) 

When the objection arises from a witness’s answer on 
the voire dire, it may be likewise removed on the voire 
dire. The party who calls him may examine as to the 


(x) Corking v. Janrard, X Campb. 
37. In Clarke v. Shee, Cowp. 199, 
which was a similar case, a release was 
given. See anonymous case, t Salk. 
289: Bull. N. P. 39. 289. S. C.; and 
anonymous case, Bull. N. P. 290. 
These were actions by a master to re¬ 
cover property embezzled by his servant, 
and the servant was admitted a witness 
to prove delivery to the defendant; but 


it does not appear whether the plaintilF 
gave a release. 

(2) Cteen v. New Riv. Comp. 4 
T. R. 589. 3 Camp..yrli.-523. Bird v. 
Thompson. 1 Esp. N. P. C, 339. 
M;ile» V. Falconer, i Campb. 251. 
6 Esp>N. P. C. 73. 

(3) Turner v. Rearte, i T. R. 720. 
Perigal v. Nicholson, i Wightwick, 64. 
Howel V. l.ock, z Campb. N. P. C. 14. 
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continuance of his interest, and need not give the best and 
strictest proof of his competency being restored. Thus, 
where, in an action brought by a chartered company, a wit¬ 
ness for the plaintiffs admitted on the voire dire, tliat he 
had been a freeman of the co^ppany, but added that he was 
then disfranchised, Lord Kenyon ruled at Nisi Prius, that 
it w'jis not necessaiy to prove the disfranchisement by the 
regular entry in the company’s books, and that the witness 
was competent (i). And, in a later case, on a question of 
settlement, where the point for the considM’ation of the 
Court of King’s Bencli was, whether a witness produced 
by the appellants could be examined, after having admitted 
in his examination on the voire dire that he was the oc¬ 
cupier of a cottage in the appellant township, but that 
he had never been chai'ged with or paid any public rate 
or tax in that township, the cfourt held, that there was no 
ground for objecting to his testimonj’', and that it was not 
necessary for the appellants to produce the rate, in order 
to negative the rating. (2) 

Whatever interest a witness may have had, if he is di¬ 
vested of it by release or payment or any other means, when 
he is ready to be sworn, there is no objection to his com¬ 
petency. Thus it is said “ to have been solemnly agreed 
by the judges, that where a person had a legacy given h^m and 
did release k, he was a good witness to prove die will(3)*.” 

So 

(i) Butchers’ Company v. Jones, («) R. v. Gisburn, 15 East, 57. 

1 Esp. N. P. C. 162. acc. Botham v. (.1) Vial. Ab. tit. Evidence, 14, n. 53, 
Svvui'u'ler, Peake, N. P. C< 218; 1 £sp. cited by IkI. Mansfield, i Burr. 423. 
N. pic. 164 S.a 


* Lord Chancellor Hardwicke established the will of Lord Ailesbury on simiLir 
proof, in the^^ar 1748. (See 1 Burr. 427.) And in Wyndham v. Chetwynd, 
(i Burr. 4i4.)rwhere the subscribing witnesses were creditors of tlie t|tstator, as 
their debts had been pwd, they were admitted to prove the will. So in l)oe dem. 
Hindson v. Kersey (4 Burn Ec Law, 97.) three of the judges were of opinion, 
that a subscribing witness was restored to his competency, if all his interest had been 
released or extinguishied at the tiiKe ef the examhsiititj, Lee C. J. in Anstey v. 

H Dowsing 
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So on a u ial for forgery, a release from the holder of a pro¬ 
missory note to the supposed drawer, in whose name 
it was forged, (there being no other name on the note 
to whom the drawer could be liable,) made him a com¬ 
petent witness to prove the forgery of his hand-writ- 
^^8 {^ - • To restore the competency of a bankrupt, (who, 
from being interested to increase the fund, cannot be ad¬ 
mitted to prove property in himself or a debt due to his 
estate) (2), it must be shewn, that he has obtained his cer¬ 
tificate and given to the assignees a release of his share in 
the surplus and in the dividends (3). If he gives a general 
release to his assignees, it is sufficient; as it discharges him 
from receiving any sum of money from the assignees (4). 
But no release can make the bankrupt a witness to prove 
his own act of bankruptcy (5). And, after a second bank¬ 
ruptcy, he cannot be a witness to increase the fund, even 
with a certificate and release, unless he has paid fifteen 
shillings in the pound; for, in the event of his not making 
that paynicnt under the second commission, his* future 
effects are liable, (6) 

When a witness is objected to as the member of a cor¬ 
poration, whose interests are in question, his competency 
may be restored either by his resignation, (which will be 
effecttpul even by parol, provided that it has ac¬ 

cepted, aiid anoth^ person elected in his place) (7), or by 
disfranchisement. 


(1) AkeTiurst’s case, i I.each Cr. (6) By st. 5 G. a. c.30. s. 9. Ken- 
C. 178. Dr. Dodd’s case, tb. 114. net v. Greenwollers, Peake, N.P. C. 

\i) See ante, p.51. 3. 

(3) Bwens v. Gold, Bull. N.P.43. (7) R. v. Mayor, &c. of Rippon, » 

(4) Nares v. Saxby, cited 2T.R. Salk. 43a. Com. Dig. tit. Franchise. 

„ (F. 30). 

(5) Field V, Curtis, a Str. 829. See ” 

ante, p. 51. 


Dovrsing (a Stc. 1253.),' and Ld. Camden C. J. in Doe on the demise ofHindson 
V. Kersey were of opinion, that if a subscribiltg witness was interested at the time 
«/ afte/tatioM, notliing ex feet facto could give effect to his attestation. In the 
farmer of these cases, Mr. Justice Dennison differed from Lee C. J. on this point. 
fSee 1 Burr. 427, 8.) 


The 
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The method of disfranchisement is said to be by an in¬ 
formation ill the nature of a quo warranto against the 
member, who then confesses the information, and upon that 
there is judgment of disfranchisement (r). This judgment 
must be such as cannot be avoided; tor if it appears that 
the witness can avoid the judgment for irregularity, (as 
when he had never been summoned, and knevv nothing of 
his disfranchisement,) he is not competent. (2) 

A release is in some cases unnecessary. And the witness 
though interested will be admitted without a release. 

1. As, first, where the witness offers to surrender or 
release his interest, and does all in his poiver to clear 
away every objection to his testimony, but the other party 
refuses to accept it, in that case the evidence of the witness 
may be received (3). Or if the party, on whose side the 
witness is interested, makes an offer to remove all interest, 
and the witness refuses, that w'ill not deprive the party of 
his testimony. In the case of Anstey v. Dowsing (4), in¬ 
deed, Lee J. expressed an opinion that a legatee was not 
competent to prove the due execution of the will, although 
payment of the legacy was tendered to him, which tender 
he refused. But the ground of this opinion ivas, that, even 
if he had accepted the legacy, he still would h^c bCeh 
incompetent, as having been interested at the time of attes¬ 
tation ; a point, on which there has been some difference 
of opinion, but the greatest authorities arc in support of 
the conti^ry proposition, namely, that the payment of the 
legacy would restore the competency of the witness. 

2. It was ruled by Lord Holt in the ca^e of Barlow v. 
Vowel (5), that if a man be a witness of a wager and for¬ 
wards bet himself, this shall not be a reason to except 

(1) The case of the Mayor, fcc. of (3) Goctltit!edem.Fowbrv.Welforc{j 
Colchester, i P, Wins. 595. n. 1 Doug. 139. 3 T. R. 35. 

(a) Brown V, Corp. of JLondon, ii (4) a Str. 1253. See p. a?- 

Mod, aaj. (5) Skin. 586, See Uescoos V. Wil¬ 

liams, 3 Lev. ija; and Covvp. 736. 

H 2 against 
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against his being swbrn to prove the wager. And front 
analogy to this case. Lord Kenyon and Mr. Justice Ashuret 
were of opinion in the case of Bent v. Baker (i), (where, 
in an action on a policy of insurance, the broker was 
called as witness for the defendant, but rejected, because he 
had underwritten the policy after the defendant,) that, 
even if it were true in general, that one untlcrwriter could 
not be a witness for another, yet tlie witness ought to have 
been admitted here, as the defendant had acquii*ed an in¬ 
terest in his testimony, before the witness had signed the 
policy. And they laid dow'n as a general principle, deducible 
from the case of Barlow v. Vowel, that where a person 
makes himself a party in interest after a plaintiff or de¬ 
fendant has an interest in his testimony, he may not by 
this deprive the piaintilF or defendant of his testimony. 
However it appears to be rather doubtful whether this pro¬ 
position is not expressed in too. largo and general terms. 
Whether a witness is incompetent on account of interest 
must depend ratlicr on the tiaiiire of the interest than upon 
the time acquiring it. 'Hic question on the w/re dire is, 
whether he is iiiterestetl at tfie time of his examination. If 
he is directly interested at that time, he is not a competent 
witness in general without a release, and it seems to be no 
answer to the objection, to shew that he has become inte¬ 
rested duly since the commeiiceinent of the action, or since 
Ihe time of his being acquainted with the fact, which he i$ 
called to prove. If, for example, the question is on a cus¬ 
tomary right of common, a witness ^vill be incompe¬ 
tent,. who admits upon the voire dire that he is in the occu¬ 
pation of a messuage, and that he claims a similar right of 
cx>mmon as annexed to his tenement: and it cannot be 
material whether he has been in possession for a niimbel* 
of years, or had the tenement only just before the trial of 
the cause. In either case be appears to be equally incom¬ 
petent ; yet in the latter it may be said, that he acquired his 
i^itciest, after the party had become interested in his testi- 


(i) 3 T.R. 47. 


mony. 
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>nony. So in the late case of Forester v. Pigou (r), Where 
the defendant in an action on a policy of insurance called 
another underwriter to prove, the policy void on account of 
a misrepresentation of the nature of the risk, and upon 
the wire dire the witness stated, that he had paid th 
loss to the plaintiff upon an understanding that he was to 
be repaid in the event of this action failing, and that he 
had since received a letter from the plaintiff promising to 
return the money in that event,” an objection being taken to 
his coffnpetcncy, the point was argued on the otlicr side upon 
the authority of Barlow v. Vowel, but the witness was con¬ 
sidered to be incompetent and rejected; for although the 
witness would not be disqualified by any agreement frau¬ 
dulently entered into between him and the plaintiff for 4 ,he 
purpose of taking off his testimony, yet on the other liand 
the pendency of a suit could not prevent third persons from 
transacting business hon& fde witli one of the parties; and 
if an interest in the event of the suit is thereby acquired, 
the general consequence of law must follow, that the 
person so interested cannot be examined as a witness for 
that party, from wliose success he will necessarily derive 
an advantage. A motion was afterwards made for a new 
trial on account of the rejection of this witness, as w'ell as 
of another also, who was similarly situated; and a new- 
trial, was granted for the purpose of ascertainir^ more 
particularly the precise time, when the undertaking was 
made to the witnesses; but the court added, that if a 
person, who is under no obligation to become a witness for 
either of the parties to a suit, choose to pay his debt 
beforehand, upon a condition that is to be determined by 
the event of the suit, he becomes as much interested in the 
event, as if he were a party to a consolidation rule. With 
respect to the case of Barlow v. Vowel, which was much 
cited in this case of Forester v. Pigou, the Court.con¬ 
sidered ' the point as having been there determined on 
the ground of ffaud. — Lord Raymond in the case of the 


(i) I Maul, ft Sel. 9.; 3 Camp. 380, S. C. 

H 3 


King 
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Kino-V. Fox (i) admitted the prosecutor to be a witness, 
ailhoiigh he liad laid u wager, that he should convict the 
defendant: and the reason seems to be, not because the 
^\iiness had made the wager at a time when public justice 
became interested in Iiis testimony, but because it would 
be against public [loliey allow a witness by any such gra¬ 
tuitous act to exclude himself from giving evidence; and 
there seems to be another reason for admitting the witness, 
since the wager w'ould now prdaably be considered abso¬ 
lutely void, as lending to produce an improper bias on the 
mind of the witness, and therefore as directly prejudicial to 
the administration of justice. 

■2. Wlicfi the witness must be answerable to one or the 
other of the parties, and the event of the suit determines 
only to W'liich, he may be examinetl by either of them 
without a release. Thus in an action of assumpsit for 
money paid to the use of the defendants, who were ship¬ 
owners, Lord Kenyon admitted the captain to prove, that 
he had received the money from the pluintifi' for the de¬ 
fendant’s use; for lie stood indifferent betv«{ecn the parties, 
and he was equally answerable, whichever way the verdict 
might go. (2) 

(T) I Su'. 652. n. (c), and see ante p.53., on this suh. 

(3) ifiv^ns V. Williams, jT. R. 481. ject. 


CHAP. VL 

On the Admhsibility of Counsel or Solicitor. 

^ I ^HE objections to the competency of a witness, which 
have been considered in the four preceding chapters, 
are of a nature to exclude him from giving any kind of 
evidence. One other objection still remains to be consi¬ 
dered ; not an objection to his competency, but to particu¬ 
lar evidence, which he may be called upon to disclose. 
This is founded on the professional confidence, which a 

client 
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client reposes in his counsel, attorney, or solicitor, and 
which courts of justice ever hold to be inviolable (i). Con- 
ndential communications between attorney and client are 
not to be revealed at any period ctf time — not in an action 
between third persons — nor after the proceeding, to which 
they referred, is at an end —n®f; after the dismissal of the 
attorney (2). The privilege of not being examined to 
such points, as were communicated to the attorney \vhile 
engaged in his professional capacity, is the privilege of the 
client, not of the attorney *, and it never ceases. “ It is not 
sufficient to say, the cause is at an end; the mouth of such 
a person is shut for ever.” (3) But this privilege of the 
client is confined to such communications, as are made with 
reference to professional business during the relation of 
attorney and client. '% person by profession an at¬ 
torney, but not employed as attorney in the particular 
business, which is the subject of inquiry, is not within the 
rule, although he may have been consulted confidentially(4). 
If the party waives his privilege, the witness may of course 
be examined. 

A person, who acts as interpreter between an attorney 
and his client, stands precisely in the same situation as the 
attorney himself; he is considered as the organ of the 
attorney, and is under the same conditions of secresy (5.) 
But it has been ruled at nisi prius, that a person, who ivas 
consulted confidentially on the supposition of his being an 
attorney, when in fact he was not one, is compellable to 
answer (6). And propositions, which the attorney of one 
party has been professionally entrusted to make to the ad¬ 
verse party, though they are not to be disclosed by the 

(1) Lord Say and Seale’s case, lo (4) Wils«n v. RastaU, 4 T. R. 753 
Mod, 40. Bull, N. P. 284. Cuts V. 760. 

Pickering, i Ventr. 197. (5) Du Bane v. Livette, Peake, N. 

(4) Wilson V, Rastall, 4T, R. 759, P.C. 78. cited by Ld. Konyon in 4T. 
760. R. V. Withers, a Campb. N. P. R. 756. 

C. 578. (6j Fountain v. Young, 6 Esp. N. 

(3) Per Buller J., 4T. R,759. C. 113. 

H 4 


attorney 
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attoriicv himself, may yet be proved by another witness, 
who heard him deliver tlieni. (i) 

'I’his privilege extends to the three enumerated cases of 
counsel, solicitor, and attorney; but it is confined to those 
cases alone. There are iu^ed cases, said Mr. Justice Buller 
in the case of Wilson and Rasfall, to which it is much to be 
lamented that the law of privilege is not extended; those, 
in which mediciil persons are obliged to disclose the infor¬ 
mation, which they have acquired by attending in their profes¬ 
sional characters (2). This point was much considered in the 
Duchess of Kingston’s case, where Sir C. Haw’kins, who 
had attended the duchess as a medical man, w’as compelled 
to disclose what Iiad been committed to him in confidence, 
fn a late case at Nisi jPrius, w:here a clerk to the commis¬ 
sioners of the property tax was called to prove the defend¬ 
ant a collector, and refused to give evidence, on the 
ground of his having taken an oath of office, not to dis¬ 
close what he should learn as clerk respecting the property 
tax, except w'ith the consent of the commissioners or by 
force of an act of parliament, the Court held that this oath 
would not exempt the witness, and that it must be con¬ 
strued, as containing an implied exception of the evidence, 
which he might be called to give in courts of justice in obe¬ 
dience to the writ of subpoena (3). In an early case (4), 
indeed, where the defendant pleaded to an action of debt on 
bond the statute against buying and selling of offices, and 
called a witness to shew on what occasion the bond was 
given, Lord Holt is said to have refused his evidence, be¬ 
cause it a})pearcd, that he was privately intrusted to make 
the bargain and to keep it secret. Bat the principle and 
authority of this case seem to have been over-ruled by 
that of Wilson v. Bastall and the later decisions on this 
subject. 


(l) Gainsford V. Granftnar, 1 Camp. 
N. P. C.io. 

(a) 4 T. R. See also R. v. 

fjparkes, cit^ in Peake’s N. P. C. 77, 
PuBarrevAlveue. 


(3) Lee q. t. V. Birrell, 3 Catnpb. 
17 - 

(4) BuH.N.P,»84. 


ll 
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The attorney of a party in the cause may be examined 
like any other witness, where he knew the fact before the 
retainer, that is, before he was addressed in his profes¬ 
sional character (i); or, where he has made himself a 
party to the transaction (2); or, where he is questioned to a 
collateral fact within his own knoi^edge, or to a fact which 
he might have known without being intrusted as attorney 
in the cause (3). Thus, if he is a subscribing witness to a 
deed, he may be examined concerning the execution (4), 
So, if there be a question about an erasure in a deed 
or will, he may be asked, whether he had ever seen 
the instrument in any other state, for it is a fact within 
his own knowledge; but he ought not to be permitted to 
disclose any confessions, which his client may have made 
to him on the subject (5),‘ So, if an attorney were present, 
when his client was sworn to an answer in chancery, he 
might be a witness on an indictment for peijury, to prove 
the fact of taking the oath, which is a fact not peculiarly 
within liis knowledge as an attorney, and not committed to 
him in secresy (6). So, the attorney of one of the parties 
may be examined as to the contents of a written notice, 
which had been received by him in the course of the cause 
calling upon him to produce papers. (7) 


On the same principle, in an action of debt upon a bond, 
tl\e plaintiff’s attorney was admitted by Lord Kenyon to 
prove, that the bond had been given on an usurious con¬ 
sideration (8). And, where a person, (who had brought 
an action on a promissory note, which was afterwards com¬ 
promised by the defendant,) had informed the attorney 
after the compromise, that there never had been any consi- 


(i) Cuts V. Pickering, i Ventr. 197. 
Ix>rd Say and Seale’s case, 10 Mod. 40.; 
Bull. N. P. 284. S. C. 4 'f- R- 7 J 9 - 
{%) Duffin V. Smith, Peake N. P. C. 
108. Robson V. Kemp. 5 Esp. N.P. C. 
Cowp. 845. 

(3) Bull. N. P. 484. Per lid. Mans> 
field C. J. in Duchess of Kingston’s 
case, II State Tr. 453. 

(4) Doe d. Jupp V. Andrews, Cowp. 


846. Robson V. Kemp, 4 Esp. N. P. 
C. 435 » 5 B-^p. N. P. C. 53 - S. C. 

15) Bull. N. P. 484. X Ventr. 197. 

(6) Bull.N. P.284. PerLd.Mans¬ 
field C. J. in Cowp. 846. R. v.Wat- 
kinson, 4 Si. 1144, nntrm^ but the re¬ 
porter makes a qu*re^ 

(7) Spenceley v. ScbuUeaberg, 7 

East, 3 J 7 * *' 

(8) Duffin V. Smith, Pe^^N. P. C. 
X08. 

deration 
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deration for the note, tlic Court of King’s Bench held that 
the attorney was compellable to disclose that circumstance, 
in an action brought to recover back the money (i). The 
communication, said Lord Kenyon, was not here made in 
contemplation of a suit. On the contrary, the purpose in 
view had been already ohilined; and what was said by the 
client was from exultation, in having before deceived his 
attorney as well as his adversary. 

,1 Cl'bJcn V. Kendiicli, 4 T. R. 4i s. 


CHAP. VIL 

OJ certain general Buies of Evidence. 

1 F.no objection is made to the competency of a witness, 
^ and he is allowed to give evidence, the next question 
is, what evidence ought to be given ; and in what manner 
Js the witness to be^examined. It will, therefore, now be 
necessary to inquire into certain general rules, which have 
been established, for tlie purpose of directing the testi¬ 
mony of witnesses, and for .^e more effectual attainment 
of the ends of justice. The consideration of these rules 
will form the subject of the present chapter; and in the 
next chapter some inc^uiry will be made into the mode of 
exanuning witnesses. 

The order, in which it is proposed to consider the subject, 
is die following; 

First, As to the number of witnesses to the proof of a 
fact; ^ 

Secondly, Of die nature of presumptive evidence; 


Thirdly, That evidence is to be confined to the points 
in issue; 

Fourthly, 
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Fourthly, That the affirmative of the issue is to be 
proved; 

Fifthly, That the substance only of the issue need be 
proved; 

(Sixthly, That the best evidence is to be given, which 
tlso nature of the case admits; 

J^astly, That hearsay evidence is not admissible. 

Sect. I. 

As to the Number of Witnesses, for the Proof of a Fact. 

The general rule at common law is, that a single wit¬ 
ness, if credible, is sufficient for the proof of any fact; in 
which respect the law of England tliffeis iVora the civil 
law, where one of the maxims is, “ unius responsio non 
‘‘ omnino audiatur.” Lord Coke, indeed, has said^in his 
Commentary(I), that “when a trial is by witnesses, as in 
‘the case of the challenge of a juror or summons of a 
tenant, the affirmation ought to be proved by tAVO or 
more witnesses, but, where the trial is by verdict, there 
the judgment is not given upon witnesses, but upon the 
verdict, and upon such evidence as is given to the jury 
they find their ' verdict.” But this distinction has been 
denied by Lord Holt (2), and the doctrine is said not to 
be warranted by the' authorities cited in its support. By 
our law, however, the testimony of a single witness will 
notl)c sufficient in a few particular cases. 

First, On an indictment for pei^ury, the evidence of in case of 
one .witness is not sufficient to convict the defendant; 
because tlien there would only Iw* one oath against ano¬ 
ther. “ To convict a man of perjury,” said C. J. Parker, 

(i' Co. Lit. 6. 5 . (») Shotter v. Friend, Carih. 144. 


in 
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in the case of the Queen v, Muscot (i), - “ there must be 
strong and clear evidence, and more numerous than the 
evidence given for the defendant.” It does not appear to 
have been laid down, that two witnesses are necessary to 
disprove the fact sworn to by the defendant; nor does that 
appear to be absolutely afiiquisitc. But, at least, one wit¬ 
ness is not sufficient.; and, in addition to his testimony, 
some other independent evidence ought to be adduced. 


f n case of 
creasoo. 


Secondly, It was enacted, for the security of the sub¬ 
ject, by«tat. I Ed. 6. c. 12. | 22., that “ No person shall 
be indicted, arraigned, condemned, or convicted for any 
offience of treason, petit treason, misprision of treason, 
unless the offender be accused by two sufficient and law'- 
ful witnesses, or willingly without violence confess the 
same.” By the common law one witness would have been 
sufficient on the trial of those offences; and this is the first 
act , of tlie legislature, where two witnesses are required. 
A siinilar provision is' contained in tlie stat. 5,6 Ed. 6. 
c. II. §12., which enacts, that No person shall be in¬ 
dicted, arraigned, condemned, convicted, or attainted for 
any of the treasons or offences in that act mentioned, or 
for any treasons which dicn were or hereafter might be, 
unless the offender should be accused by two lawful ac¬ 
cusers, who at the time of the arraignment should be 
brought, &c., unless the party arraigned should willingly 
without violence confess the same.” So that two witnesses 
would at that time have been necessaty in treasons re¬ 
lating to the coin of the .kingdom. But an alteration in 
this respect was made by the stat. i, 2 Ph. & Mary, c; 10. 
§ 12., and I, 2 Ph. & Mary, c. ii. § 3., which provided, 
that “ in all cases of high treason concerning the current 
coin, or for counterfeiting tlw king’s signet, privy seal, 
and great seal, or sign maQ||^ and on trials ibr bringing 
counterfeit coin into the realm, or for any offence con¬ 
cerning the impairing, counterfeiting, or forging the cur- 


(i) zo Mod. X93, 


rent 
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rent coin, the prisoners should be tried by the same 
evidence, as they were before the reign of Edward the 
Sixth (I).” In these cases, therefore, a single witness will 
now bo sufficient; and it has been agreed by all the Judges, 
that these statutes extend to all offences, touching the 
impairing of the coin, which shdiild afterwards be made 
treason (2). The stat. 7, 8 W. 3. c. 3., which relates only 
to such treasons as induce corruption of blood, enacts in 
the second section, that “ No person shall be tried or at¬ 
tainted of tliat species of high treason, or of misprision 
of such treason, but by the oaths and testimony of two 
lawful w’itnesses, either both of them to the same overt 
act, or one of them to one, and the other of them to 
another overt act of the same treason; unless the party 
indiefed and tried shall willingly without violence in open 
court confess the same, or shall stand mute, or refuse to 
plead, or in cases of high treason shall peremptorily chal¬ 
lenge above the number of thirty-five of the jury.” And 
by the 4th section it is enacted, “'If two or more 
treasons of divei's kinds are alleged in one indictment, one 
witness produced to prove one of the said treasons, and 
another witness to prove another-of the said treasons, shall 
not be deemed to be two wftn^ses to the same treason 
within the meaning of this act.” Tlie stat. 39, 40 G. 3. 
c.93. enacts, that “ in all cases of high treason, when the 
Overt act alleged in the indictment is the assassination of 
the king or any direct attempt against his life, or against 
his person, the prisoner shall be tried according to the 
same order of trial and upon the like evidence, as if he 
stood charged with murder.” A conviction, therefore, in^ 
such a case may proceed on the testimony of a single 
witness. 

The langu%e of the statvl^of Edward 6. is, that “ the 
offenders are to be accused by two witnesses,” that is, two 

(i) The like provision in statute (») Oahagan’s case, x Leach, Cr. C. 
S, V W. 3. c. 3$. s. 7. and mt. 6 G. 3. $0- X P. C. 1%^, S. C. 

C-J3’ s-3' 

Witnesses 


tef 
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witnesses tire reqiiiretl to prove die o^nce or overt act of 
treason; and the stat. of W. 3. expressly confines itself to 
the proof of the overt acts. With respect to all other 
acts, therefore, which are merely collateral, the rule of 
common law is not altered^ and one witness is still 
sufficient. (i) 


lu courts of Thirdly, it is an established principle ifi courts of equity, 
eqiuty. ^ relief^ when the facts charged by the 

plaintiiir, as the ground for obtaining a decree, are proved 
only by i|«ingle witness, and 'are dearly and positively de¬ 
nied by the ansvi^ of the defendant; the court will not 
grant a decree against the defendant (2). But where the 
evidence produced by the plaintiff is so far supported and 
corroborated by proof of concurring circumstances^ as to 
oulw'eigh the denial in the defendant’s answer (3), (ab¬ 
stracting from the mind, that the evidence on the part of 
the plaintiff’comes from a disinterested witness (4),) the for¬ 
mer rule will not apply; and the evidence df a single tvit- 
dess, so strengthened and confirmed, will enable the court 
to decree against the answer. And there are many cases, 
in whichT the court has granted a decree against the defend¬ 
ant on the testimony of a s^j^le witness, when his testimony 
has not been clearl}'^ and positively contradit*ted by the 
answer. (5) 


In ecclesias- By the civil law, as w^as before observed, tWo witnesses 
twai court!,. required fdr the proof of a fact; and such is the rule in 
dcdcisiastSc^ courts, whose practice is founded upon that 
law; " But even in those courts, if a matter cognizable at 
common law arises incidentally in an ecclesiastical suit, (as, 
where a revot^on of a will is^ pleaded, or payment of a le- 


(i) Fost. %n.%. 

Neve V. L’ Neve, i Ves. 64. 
S. C. I Ves. 
XI5.' 2 Sast Ind.Comp. 

V. Donald, 9; Ves. a8», 3 S' 

(3) Waiwn V. Hobbf, i Atk, 19. 
Jarison ib. 140, Pemberv. 


Mathers,'^ Bro. C. 52. Toole v. 
Medlicott,' i Ball Sc Beatty, 403. Bid* 
dulph V. St. John, 2 Sch. Sc Lef. 521. 

(4) 9 Ves. *83. 

(5) 3 Atk. 650. i Ves. 66. 97. 
12 Ves, 80. 
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gacy, or plene administravit, and the like,) the proof ought 
to be according to-the principles and courts of the common 
law ; and if they disallow the plea, because it is proved cmly 
by a single witness, they may be controlled by a pro¬ 
hibition, (i) 

Sect. II. 

Of the I^ature of Presumptive Emdence, 

Evidence consists cither of positive or of pfpsumptjve Presumi 
proof. The proof is positive, when a v^tness speaks di- 
rectly to a fact from his own immediate knowledge; and 
presumptive, when the fact itself is not proved by direct 
testimony, but is to be inferred from circumstances, which 
either necessarily or usually attend such facts (2). It is 
obvious therefore, that a presumption is more or less lively 
to be true, according as it is more or less probable, tli^ ^ 
circumstances would not have existed, unles^icthe fac^whlch 
is inferred from them, had also existed; and that a pre¬ 
sumption can only be relied on, until the contrary is actually 
proved. In order to raise a presumption, it cannot be ne¬ 
cessary to confine the evidence ,^ such circumstances alone, 
as could not have happened, unless they had been also at¬ 
tended by the alleged fact, — for that in effect would be to 
require in all cases evidence amounting to positive proof;— 
but it will bi^ sufHcient to prove those circumstances, which 
usually attend the fact. If the circumstanti|d. evidence be 
such, as may afford a fair and reasonable prcfu^fron of 
the facts to be tried, it is to be received and lefr to the con¬ 
sideration of the jury, to whom alone it beloitgs to deter¬ 
mine upon the precise force and effect of 1^ circumstances 
proved, and whether they are sufficiently satisfactory and 
convincing tQ»fvarra]|$ them in finding the fr 

(i) Sir W. Juxon v. Lord Byron, ft4. Com. Dig. tit. 

4 Lev. 64. Rjchaidson v. Disborow, and (G. 25.) ^ 

I Ventr. %pi, Shotter v. Friend, (%) Gilb.Ey.4142. 

Carth, 14a, i Ld. Ray, 221, Cowp. (3) z H. BK 297, 
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Pr. Ev. of 
legitimacy. 


However, for the purpose of trying the weight and effect of 
such presumptive proofs, it will often be of the utmost con« 
sequence to cemsider, whether any other fact happened, 
wliicli miglit have been attended by tlie saaoe circum¬ 
stances, and with which of the facts they are most con^ 
sistent. 

It has been very justly observed (\), that when the proofs 
arc dependant on each other, or when all the proofs are 
dependant upon one, the number of prools neither increase 
nor diminish the probability of the fact; for the force of 
the whole is not greater^ than the force of that, on which 
they depend; and if this fails, they all fall to the ground. 
But when the proofs are distinct and independant of each 
other, the probability of the fact increases in proportion to 
the number of the proofs; for the falsehood of one does not 
diimnish the veracity of another. 

'i ' 

*1116 fact of the birth of a child during a law-ful marriage 
is prima facie evidence of its legitimacy. Formerly the rule 
was so strict, that children were presumed to be legitimate, 
unless the husband had been out of the kingdom during the 
whole time of gestation; bgijt this doctrine h^ been long 
exploded. The general principle, to be deduced from the 
liuthoritics on this subject, as it was laid down and con¬ 
firmed by the case of the King v. Luffe (2), appears to be 
this, that wliere there are circumstances, which shew an im- 
possibili^ that the husband could be the father, whether 
mrising his being under tlio age of puberty, or from 
his, labouring under disability occasioned by natural infir¬ 
mity, or from the length of time elapsed since his death, 
or from his centinued absence, the presumption is at an 
end, and the child will be deemed illegitimate. In ait 
earlier cafe (3), the court of King’s Bench h^, that there 
v^os no necessity to prove the mpossibilii^f if the other cir- 
ejunstanees, of the case tended strongFy to repel the pre- 

(ij BecesrU, ch, xiv. (3) Goodright, dem. Tompson,- v, 

(a) 8 Bait, 193, ao6. Saul, 4 T,R. 336. 

, sumption 
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• 

SMiiiptitm of access; And this point ha? been aince 
established by the ojnnion of the .fudges in th^ case of the 
Banbury claim of peerage (i), in wliich it was held, tliat, 
where th«^jiusbnnd and wife are not proved to be impotent, 
and have had opportunity access to each other during 
the period, in which a child could be begotten and born in 
tile course of nature, tfie presumptiop of legitimacy arising 
from the birth of tlie chikl during wedlock may be rebutted 
by circumstances inducing a contrary presumption: and 
the Ikct of non-access (that is, the non-existence of sexual 
intercourse,) as wcUasthefact ofimpotcncy, may always be 
lawfully proved by means of such legM ev'idence, as is 
strictly admissible in every other case, where a physical 
lact is tc» be proved. It has been held, tliat, in the case of 
a div^'ce h’^iensu. et Ihoro^ a child born after such a separa¬ 
tion is presumed to be illegitinufte (2); in this case, there¬ 
fore, the party, who asserts the child’s legitimacy, willttive 
to prove access. ' ^ " 


A rccoi]>t for rent due on a certain day is strong pre- Of 
aumptive evidence, that the former rents have been regu¬ 
larly paid down to that time. But it is only presumptive 
evidence; and the other party iiill be allow ed to prove the 
contrary. “• If a man gives a receipt for tlie last rent, says 
Ch. B, Gilbert (3), the former is presuift^ to be paid, be¬ 
cause he is supposed first to receive and take in the debts of 
the longest standing; especially, if llic receipt be in full of all 
demands, then it is plain there were no debts sti^ding out; 
and if this be under band and seal, the presun^tiibn is so 
strong, that the law admits of no proof to the contrafj^'i” 

So in an action for work and labour done for the defend¬ 
ant, proof that the plaintiff* and other workiftesn, who were 
employed by the defendant, came regularly to receive their 
wages from the defendant, whose practice was to ^y cyerv 
week, and that the plaintiff* had not been heard )to comjdaii! 


't) a Selw, N. P. 6$i. MS. 14?. 

(a) Parishes of St. George v, St. 
jipret, » Silk, 131 . 
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of non-payment, would be presumptive evidence of payment 
to meet a stale demand. (i) 

So in the case of a bond, which has been suir^ed to lie 
dormant for 20 years, paymcnt'''may be prcsunied. For¬ 
bearance for so long a time unexplained is a circumstance, 
from which the jury may and ought to infer, that the bond 
has been satisfied (2). It has been sometimes said, that 
payment may be presumed even within that time (3); but 
this is to be understood with i-eference only to those case's, 
where there' has been some other evidence to raise such a 
presumption, as, the settling of an account in the interme¬ 
diate time, without noticing any demand upon the bond (4). 
However, the presumption arising after such a lapse of 
time may be repelled by proof of the defendants* recent ad¬ 
mission of the d^bt; or by proof of the payment of interest 
within 20 years, which is an acknowledgment that the prin¬ 
cipal sum was not then discharged (5); or the presump¬ 
tion may be answered by proof of other circumstances, 
explaining satisfactorily why an earlier demand has not 
been made. 

With I’espcct to the of the payment of interest, it 
may be proved bj^sfiewing an indorsement to that effect in 
the hand-writing of the obligor, or made by his direction; 
or, by an indorsement in the hand-wniting of the obligee, 
provide!^ it.appears by extrinsic evidence, that the indorse¬ 
ment w'as made within 20 years after the money was ptiy- 
able, that is, at a time when it was against the interest 
the obligee to make such a written acknowledgment, unless 
the fact were true. This point, respecting an indorsement 
by the obligee^ w’as determined in the case of Searlo v. Lord 
< 

• (i) Lucas V. Novoulion&ki, i Esj>. (3) i Bui r. 434. Cowp. 109. 

N. P. C. *96, (4) iT. R. an, a. 4'Birfr. 1963. 

(a) 6 Mod. 4 Burr. 1963. Oi- Cohsel v. Budd, i Cjmpb. N. V. C. 27. 
wsld V, Legb, i T. R. ^7^ (5) , T. R. 270. 


Bairino- 
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Barrington (i), in an action by the adminkirator of an 
obligee against the administrator of the obligi^** The de¬ 
fendant pleaded solvit ad diem^ and insisted on the length 
of time aR.presumptive evidence, that the money had been 
paid ; in answer to this, the plaintiff offered in evidence an 
indorsement in the li^d-writirig of the obligee, who died 
about 13 yeni*s after the date of the bond, this indorsement 
stating that interest had been paid 10 years after the (^te; 
and after much argument it was at length determined on a 
writ of error, tliat the evidence was admissible. It is not 
very easy to perceive die pi'inciplc upon wdiich this deci¬ 
sion was tbunded. No reason is given for the admissibility 
of the evidence in Lord Raymond's report. According to 
tlie report in Strange, the three Judges of the court of 
King’s Bench, who differed in opinion from the Chief 
Justice on the first trial, held that the indorsement ought 
to have been left to the juiy, “ because the jury might 
“ have reason to believe, that it was done with t/ieprivity 
of 'the obligGrt and the constant practice is for the obligee 
‘‘ to indorse iJie payment of interest; and that for the sake 
“ of the obligor, who is safer by such an indorsement, than 
by taking a loose receijit.” It appears indeed to be 
certain, that if extrinsic evidence had been produced, shew'- 
ing the indorsement to have been madCf'With the privity 
the obligor^ such evidence vould haveffiSkde it clearly ad¬ 
missible as in effect the indorsement; but perhaps 

it may deserve consideration, whether such extrinsic evi¬ 
dence was not‘|»reyiously necessary, befbre the indorsement 
could be received In evidence; for the objection agamst 
receiving the indorsement of the obligee, which the Chief 
Justice on the first trial thouglit decisive, was this, that the 
endorsement being in the hand-writing of die obligee, who 


(1) aStra. 8z6 ; 2Ld. Ray 1.370. 
S. C. Pratt, C. J. rejected the evidence 
on the trial; but the other Judges of 
K. B. held it to he admissible. 
second trial, many )ears after, Lord 
Rajmond C. received the evidence; 
oil which a bill of exceptions \v.is ten¬ 


dered and signed. On writ of error iit 
the F.xchequer-chamber, five Judses 
thought it admh.sible, >«nd two Judgbs 
were of the contraj^ojnpion. This 
judgment after^^ds aiSirmed in 
the House'W^ords. 


T 2 




had 



Of Presumptive Pvideme* [Ch>» 7. 


had tlie bond in his custody, fend mi^ht enter ^luit he 
pleased upon it, could not be evidence lor him jaor for Jiis 
administrator, though it would have been good evidence 
against him. The general principle certainly i% that a 
person cannot make evidence lor himself; what he says or 
viTit€S, for liuTiself cannot be evidence in support ol his 
right, and consequently cannot he evidence for his repre¬ 
sentative claiming in his right or place; what a party has 
s.'iid or done may be evidence against himself but it can 
only be admitleil to restrain, not to advance his interest ( r)- 
And although there are a variety of cases, in wdiich written 
entries by deceased persons against their interest haN'e been 
admitted as evidence of the fact there stated, (as will appear 
afterwards in treating of the subject of hearsay,) it is to be 
observed that in those cases the entries were given in evi¬ 
dence, ncAin favour of the persons who liad made them, nor 
for their representatives, but were produced on tJie part of 
third persons, who had no concern whatever in making 
them. Lord Chancellor Ilardwicke in one of his judg¬ 
ments has made some observations on this case of Searlc v. 
Lord Barrington {2); he laid down the general principle 
as above stated, and then added, “ As to tlie case of in- 
** dorsements by an obligee of the payment of interest, it 
“ does not at all prove the original right to tlie thing in 
“ demand. Indorsements by an obligee of the payment 
‘f of interest on a bond are evidence against that obligee 
“ originally in the nature of the thing; and the other is only 
« consequential evidence to take it out c^'the presumption 
“ arising from length of time, whyih he ought to. have 
** the benefit of on Uic other hand; and in that case, I take 
“ it, tlie indoi’scmenls were made and bore date, withiji tlio 
“ twenty years; for if those indorsements were dated after 
“ the expiration of twenty years, though they vrere eyi- 
dence of the actual payment of interest after that time, 
“ they would not be evidence to take it out of that pre- 

(t) i Vet, 4 '*» r* 5 T,R. 123. (1) Glynn v. Banktif England, aVes. 

43 - 
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“ sumption (IUpon tlie v/hole, then, the case of Searle 
V. Lord 'Barrington must be considered as Jan exception to 
the general principle of evidence, and as having been de¬ 
cided ont''‘'its own peculiar circumstances; and though- on 
the authority of that case, which underwent so much revi¬ 
sion, an indorsement by the obligee should be considered 
admissible in evidenc^ Uiere ought cerUiinly to be some ex-, 
trinsic evidence to prove tliat the indorsement was made 
within the 20 years. Such evidence was produced in that 
case j it being there proved, that the obligee, who made the 
indorsement, died about 13 years after the date of the bond. 
It will not be sufficient, that the indorsement bears date on 
a certain day, and puiports to have been then made. That 
of itself proves absolutely nothing. The danger is, that 
the obligee may be induced to manufacture evidence for 
lurajseifi for the purpose of encountering the presumption, 
which might be formed against him alter his forbcaitmce 
for such a length of time. Bucli an indorsement therefore 
ought to be proved by extrinsic evidcnch to have‘been 
written at a time, when its cHect was clearly in contradic¬ 
tion to the writer’s interest (2). Further, it should seem, 
if the deiendant produces evidence of the payment of the 
principal sum and interest, tlie plaintiir' cannot be allowed 
to encounter that cvidenc*.e by an indorsement in his outi 
hiind-wrHiiig, purporting that interest was paid on a sub¬ 
sequent day ; — for supposing the fact to be true, that tlie 
bond has been satisfied by payment, it would obviously be 
his Interest to’^ttake such an indorsement, which he miglu 
afterwards, use as evidence in an action upon the bond. 

Altltough it may be presumed that a bond has been satis¬ 
fied after a forbearance for 20 years unexplained on flic 
part of the obligee, yet it has been held, that, in the case 
of a quit-rent clainied by the lord of a manor, proof by the 

tenant, that no demand had been made upon him for near 

* 

'“t 

(l) This point was so rut d by (a) Rose v. Biryant, a Cainpb, 
Lord R ynspn^ m Turner v. C'ljsp, 3ai; and^ftoarc an! anciher v, Cory- 
- Str. ton, 4 Taunt. j6o. 
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40 years, was riot a sufficient ground for presuming a re¬ 
lease or extinguishment; and tliat no such presumption 
could be raised within less than 50 j’^ears, which is the pe¬ 
riod fixed by the statute of limitations (i). A l>ond may 
be discharged by payment, a^l on account of the difficulty 
of proving this fact after a length of time, it is reasonable 
to presume it without positive proof: but for the extin¬ 
guishment of a quit-rent a deed is necessary, and it would be 
too much to presume, that the lord of the manor has exe¬ 
cuted such a deed, from the mere fact of his not having de¬ 
manded payment of the quit-rent. “ A presumption,” said 
Mr, Justice Aston, “from mere length of time, which is to 
support a right, is very different from a presumption to defeat 
a‘right; here the presumption is to deftat the right of the 
lord to a small payment within the 50 years limited by the 
statute; and therefore upon mere length of time unaccom¬ 
panied by other circumstances, such a limitation ought not 
to be altered, and another set up,” 

Ofpropejrt;. Posscssion IS priiria facie evidence of j)rot)erty. Posses¬ 
sion with an assertion of property, or even possession alone, 
gives the possessor such a property as will enable him to 
maintain an action of trover or tresj)asH against a wrong¬ 
doer (2). Thus, it has been held, that an agister of cattle 
may maintain trespass against a person for wrongfully 
taking them away (3). And the principle applies to cri«r 
minal as well as civil cases. On a prosecution for larceny, 
the pre^aerty of the goods may be laid in' the person who 
had possession at the time; and proof the mere pOsses- 
siemwill support the findictment. This has been deter¬ 

mined in the case of an agister of cattle (4), and in the case 
of a coachman, who drove the stage-coach by which the 
goods were sent (5). So, (to give another 'example In 4 
civil case,) in an action on a policy ofinsifrance (6), the'mere 
« 

(1) F.ldridge v\,Kuott, Co\v|^ 314, (4) Woodward’s case, a East, P. C. 

(a) Aimory V. Delanriirie, I Scr..^O^ ^^3. 

Craham Peate, i East, ^44. Suttou (5) Deakiti’s case, a|||^,p,C, <653: 

> Buck, 2 Taunt. 302, ^6; Rotcifscn v. rj'eiKb,4East,i30. 

(3) 2 Roll. Alv. tit. Trespass, (M). 

fact 
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fact of possession ofa ship by the^laintiff as owner is sufficient 
prima facie evidence of ownership; and though, it should 
appear on the cross-examination of one of the witnesses for 
tlie plaintifti that the plaintiff derived liis ownersliip under 
a bill of sale executed by the witness himself, it would not 
on that account become necessary for the plaintiff to pro¬ 
duce that bill of sale. Ihe proof of possession will be suf¬ 
ficient without the aid of any documeiitaiy proof, unless 
sucli further evidence is rendered necessary in consequence 
of some contrary proof on the other side. 

There are many cases, not within the statute of limita- of gram*, 
lions, where courts of justice, from a principle of quietilig 
pQsse&^ion, have held, that juries ought to presume the most 
solemn instruments to support a length of possession. The 
rule of presumption is'applied, wherever the possession of 
the party is, rightful, to invest that possession with a legal 
title (I). Even in the case of the crown, which is not bound 
by the statutes of limitation, a charter eft* grant may be 
presumed from great length of possession. (2) 

An endowment of a vicarage may be presumed from the 
long and continued possession of first fruits and tenths (3). 

So, long and uninterrupted usage will support a modus 
decimaudi. It is evidence from wliich the jury may pre¬ 
sume an agreement, beyond time of memory, between the 
land-owners and all the parties, whose consent was neces¬ 
sary to givelt «eff<|!8ti But such usage will not of itself be 
sufficient to sUpporfe^ modus de non decimando. And though 
immemorial custom is evidence of the other kind of modus, 

• and is in general a ground for presuming deeds even 
against the crown; yet in the particular instance ofa eom- 
poattkm for tithes, it is settled, that where the deed cannot 
be produced, some evidence must be given referring to the 

(t) 8 East, 163. lOZ. 3 T. R. 7 T. R. 492. 

(1) Eerfle V. Beard, 12 Rep. 5. 11 East, 488. 

Ma^'vr of Kii^on V. Horner, Cowj*. (3) Crimes v. Smyth, 12 Rep. 4. 

»Gwill.5i4. 716, 732. 

I 4 deed, 
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deed, or shewing that it did exist, mdq)endent*of’mcre usage. 
And the reason, ivhy this has bee^n so hei|^ is stated' to be, 
tliat if .it weare othCTwise, the church would be defi*auded, 
and every had modus turned into a good composition. 
“ The presumption of a deed from long usage is for the 
furtherance of justice and for the aake of peace, when lhta*e 
has been a long exercise of an adverse right. . Tor instance, 
it cannot be supposed, that any man would suflE^ his neigh¬ 
bour to obstruct the light of his windows and render his 
house uncomfortable, or to use a way with carts and car¬ 
riages over his meadow for 20 years successively, unless 
sonic agreement iiad been made between the parties to that 
ejfiStKt, of which the usage is evidence. But with respect to 
a composition for tithes, the same reason does not obtain, 
because temporary agreements are made and continued for 
the. convenience of parties during a succession of incum¬ 
bents: there is no exercise of any'adverse right, which is 
generally deemed necessary to raise the presumption.” (i) 

Upon the same principle, uninterrupted enjoyment of an 
caseihcht for 20 years, or upwards, is strong evidence of a 
right of enjoyment, from which juries arc directed by the 
court to presume a conveyance or agreement ; as, in an ac- 
tioiron the case for obstructing the plaintiff‘*s lights (2), or 
in the case of a market regularly kept above 20 years (3). 
So,' a faculty from the ordinary may be presumed from the 
long uninterrupted usage of a pew in a church, claimed as 
appiirtfenant to a messuage (4). So, an adverse enjoymtmt 
of a way over another person’s land fdr above 20 years is a 
sfifoiig ground for thefury to presume agrant, although about 
2d years ago the way was extinguished by an award'under 

f x) Knight V. Hal.-ey, in error, i Bos. ^jtjWjllintns’s edition of Saimd. a vol, 
& PulL ac6. The fna case on this Dongal v. ^d. *i 75,/i; 

subject seems to hive been in 177}}, l^win v. Uptt-n, id 3T. R. 159. 
Haywood v. MkUoIs, 3 Gwill. 1120. (3) Holcioft v. Hetl, x Bos. & Pull. 

*I‘hc cases are CoUttied in Ben net v. 401. 

Ntalo, t Wia.ht\v. 324. ui Mr. Baron (4) Rop.-rs v. Brooks, t T; 14.431. 
"IVood’s argument. f*?). GrlfLtli v,* Mw^ws^ 5 'J'/r. 

(a) Lewis V. Price, reported in Mr. a<y6. S. 
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an inclosare act (iIf indeed the party hsMi asserted his 
right to be groun<|ed on the award, this would slrew that the 
way was used by mistake; but unless it ccuild be clearfy re¬ 
ferred to something dse besides adverse possessiou, the jury 
would probably be directed not to consider small circum¬ 
stances as raising a presumption, that the possession arose 

otherwise than b)'^ grant. 

* > , 

Adverse possession for a shorter period than 20 years will 
not of itself afford a ground for Siich a presumption ; and 
tiicre ought to be some other evidence in support of the 
right (2). However, a licence may Ikj presumed w'ithiti 
that time, though in general a grant cannot; as, in an acdoA 
of ejectment to recover part of a waste inclosed by the de¬ 
fendant, where it was proved that the stewartl of the Icurd 
of the manor had from time to time seen tlie inclosure, 
which had been nearly 13 years, without making any da- 
jectioii, this was held to be evidence from which the jury 
might presume a licence from the lord. (3) 

In the cases which have been mentioned, the usage for 
20 years was considered to be strong presumptive evidence 
of a grant or agreement. But it is only presumptive proof; 
and therefore evidence is admissible to repel such a pre¬ 
sumption ; as, by shewing that the usage was limited, or 
modified, or bad in its commencement,, or that it clearly 
originated in a mistake (4). In the case of Darwin v, 
Upton (5), which hp been cited, where the effect pf, tins 
kind of evidence w^ much considered, Lord Mansfield 
said, “ The enjoyment of lights with die defendant’s acqtfir 
c8cer.ee for 20 years Is such decisive presumption of a right 
by grant or otherwise, that, unless contradicted or ex- 

t P's* 

* - 

(i) £;flmpl)eU v.Wilspn, wcnrl.er, it East, .’,75. 11. R. v. Lloyd, 

30*. Keynur v, t-'umnifrs, Midi. i Campb. N. I*. C. i6c. 

74. Carr v. Heston, 3 Ciwill. 1:62. 6 East, 215. 4 Burr. 1963. 

As to a public right of way, by a pre* Cotteri'l v.f.riffiths, 4lisp. N. P.C.69. 
»uincil ri«u lIiclkui on the part of the f3) dein. Foley, v. Wilson, 

owner of tlie -t&lk, see the case of the 11 East, 56. 

Trustees oftheRugbyCharityv.Mejrj- (4) jEast, 300, a. 

(j) zSaunri, lyj.f. 
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plained, the jury ouglit to believe it. But it is imposablc 
that Icmgth of time cm be said to bo an ^solttie bar like a 
statute of limitation; it is certainly a prcstimptive bar, which 
ought to go to the jury.” Tiio other Judges also were 
strongly of the same opinion. In the case at' Ilolcroft v. 
Hed, indeed (1), Ch. J. Eyre who tried the cause held that 
an undisturbed possession of a market by tlie defendant for 
23 years was a bar to an action brought by^tfabplaintiff the 
grantee of a neiglibouring market, and therefore nonsuited 
the plaintiff'; and theCfturt of Coiii-.uoii Pleas seem, from 
the report, to have been of the .same opinion. But this case 
has been since explained by a learned Judge who was 
counsel in the cause {2); and it appears to have been the 
opinion of tlie Court, that the adverse possession was such 
strong evidence, that the Chief Justice ought to have l^} it 
to the jury to find a grant of the market from tin? crown; 
but as the court also intimated, that if the cause w^ere to bo 
tried again upon the same facts, the jury would be so di¬ 
rected, the plaintiff*s counsel declined pressing for a new 
trial. So that this case appears not to be inconsistent with 
tlie Other authorities, which determine, that such a con¬ 
tinued possession is only presumptive evidence of a grant. 

The usage, which is supposed to be founded on a grant 
or agretment, determines also the eictent of the supposed 
grunt (3). The right granted is considered to be commen¬ 
surate with the right enjoyed. A "person who lias enjoyed 
a limited right cannot lawfully enlarge it to the detriment 
of others; and, in case of such enlargement, those'whb are 
prejudiced may law’felly obstruct the use in the nevjly dci 
qmred part; but still he will be cntitled'to tfic erijr^ment 
df his^A^ri/fc/ right, not only to tlie saititb ettent^ but in the 
same specific manner (4). person has a way ibr 

carriages from D. to B. over man’s close, and* pm'- 

fi' X Ba"!. & Pull. 4cr. (4rt^antlWv!Th'oin^(jn,3 C^rr.pb. 

; j) ^ tt.f, 398. 303. So. Ana Bee iCaMpb. 

33'y» S-Q. 3ealey V. 208 .' 

chases 
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chases land adjoining^ to B., he canrtot ufQ vthe way with 
carria/^es to the adjtjiaing land, though he eomea ficst to 
B. arid so to the adjoining land; for this way may be pre¬ 
judicial to the other person’s close (i). Th<j contmuod use 
and enjoyment of a jwivate way‘for caiTiages does not ns-* 
cessa 7 'ih/ imply a right to use it as a drift-way, though the 
one has been often understood as including the other (2). 
However, it has been held that the use of a carriage-way 
is evidence of a right ofway for all kinds of cattle, more espe¬ 
cially, if some species of cattle have been usually driven along 
the way; and that it will be a question for the jury to deter¬ 
mine, from the nature and situation ofthe promises and other 
circumstances, whether it is more probable tliat the grant in¬ 
cluded both rights ofway,or that one of them was exclude(L(3) 

The principle above stated must always be understood 
with this qualificatiun, that tlie possession, from which 
the party would presume a grant ofthe easement, was with 
the knowledge of tlic person seised of an estate of inheri¬ 
tance. If a tenant for years or for life gives a licence to 
another to enjoy an easement on his lands for abov0 2 q 
years without interruption, this will not affect the person 
in reversion or remainder; but, on the determination ofthe 
particular estate, hemaydispute the right to the casement, and 
the length of possession will not be evidence against him to 
presume a grant, unless it can be shewn that he acqui¬ 
esced (4}. So, where a person made windows in his house, 
and had, them for above 20 years, without any interrup¬ 
tion from the occupier of the opposite premises, who 
occupied them under a lease, the Co^t of King’s Bench 
held, that the possession of such an casement would no,t 
affect the landlord <m the determination of the lease, an4 
tliat he would not be JIei)^ to an action for raising the 
height of his own pr^i^ffe.and thereby obstructing the 

(^1) Roll. Ab.4|9Zk tit. Cbinim,Art.3. bre, I. in Ballard v. Dyson, X Taunt. 
Lauj^on v. X Lutw. ll|. 279- 

(ii I raupt;^4,5'. 14) Bradbury v. Grinsel, 2 Saund. 

(3) By A/fanslIeld, C. J. and Cham* 175. d in note. 
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light tlirough the ncW v.-inclo^^'s (t ). It is true, ” said Mr. 
Jnstice L/e Blanc ia this cuscj'that presiimptitais are 
sometimes made against the owners of land duriitg the 
possession and by the acquiescence "of their tenants,^ as in 
the instances of rights of way and of common; but tliat 
hafipens, because the tenant suffers an immediate and 
palpable injury to liis own possession, and therc'fore is pre¬ 
sumed to be upon the alert to guard thfe rights of the 
landlord as well as his own, and to make common cause 
with him; but the same cannot be said of lights put out 
by the neighbours of the tenant, in which he may probably 
take no concern, as he may have no immediate interest at 
stake.” 

in c/.mmal Presumptive or circumstantial evidence, if admissible in 
civil cases, must obviously be equally admissible in criminal 
prosecutions; for, whether the remedy be of a civil or 
criminal nature, the modes of reasoning and of drawing 
conclusions from facts must necessarily be the same. In¬ 
deed, it must very commonly happen in some of the worst 
species of crimes, that this is the only kind of evidence 
which- can be resorted to; and it will often be the most 
satisfactory and convincing, tliat can be produced. 

Where^an act is in itself unlawful, it is presumed to be 
criminal, until the contrary appear. Thus, on a charge 
of murder, malice is presumed from the fact of killing: 
and if there arc any circumstances of accident, necessity, 
or. infirmity, of which the prisoner would avail himself in 
excuse or extenuation, they ought to be proved by the 
. prisoner in his defence, unless they arise out of the evi¬ 
dence produced against him. an indictment for lar¬ 
ceny, proof that the stolen a|Hfewere' found upon the 
prisoner is presumptive evide^^^^inst him of his having 
stolen them, so as to call upon him for his defence; and 
may be sufficient to convict him, if no facts aj^ar in evi- 


(i’ Daniel v.Noitb, ji East,37a. 
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fleucc to repoi dial presumption. This kind of' eiddouce 
is fr<^uer|tly strengthened materially by others circunv- 
stances, as by proof that about the time' of the oilencc 
the prisoner was near the spot from wltich the' j^ods 
were taken» or that he gave some false acdount respectisg 
the goods on being charged with tho crime, or 
voured to conceal them, or perhaps tried to prevent aai 
inspection, or by some‘Other proof ofsuspicious circum* 
stances in his behaviotjr,(i). -On the other hand, them- 
fcrcnce arising IVoin the nici c fact of possession %viU often 
be much weakened, if an}" considerable time has elapsed 
between tho loss c f the property and the finding it again, 
or if the properly w"as irom its nature likcl}" to pass in 
ihc interval through many hands; especially, where the 
prisoner belraj’cd no appearfince of guilt at the time of 
his apprehension. 

A presumption of fact is in some cases made a presump¬ 
tion of law. 7 'lius in tho law of treason, an intentioii^'to 
kill the king may be reasonably inferred from a conspi¬ 
racy to sieze^ his person and imprison him. Exp'eribiice 
has shewn,” says Mr. Justice Foster (2), “ that the dis¬ 
tal u*e is very sniall botwcKjn the prisons and the graves of 
princes,” rhis is a presumption of fact. But it is fully 
settled bv the liest authorities, that such a conspiracy is in 
law !iii overt act of compassing the king’s death, and hfi it¬ 
self a substantive act of high treason within the statute of 
Kdward the third. The same observation applies to other 
acts, which have a less immediate and direct tendency to 
endanger the king’s life, as, entering into measures in con¬ 
cert with foreigners in order to effect an invasion of the 
kingdom; this also is ^overt act of compassing the king’s 
death (2). ** It is a |^^|Bption of fact so obvious and so 

undetiiable, that the law l^^dopled it, and made it a pre- 

(i) S 4 e oth^lF Mses bf presumptive {7) ros*. 196. 

#v';^ence, in the next fectioii; nnd ■.<.’»* 

Index, tit. Presumption. 
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suTHption of law.” So, on an indictment for the mur¬ 
der of a bastard child, the concealment of the death by the 
mother is a strong circumstance of suspicion against her, if 
the child is proved to have been boni alive. But, unless that 
is proved, the mere fact of concealment is in its nature equi- 
vo<»,l. However, by the statute of 21 J. 1. c. 27. the bur¬ 
then of proof was cast upon the mother'; and unless she 
proved the negativiv* namely, that the child' was not born 
alive, that statute did in effect make thoconcealment conclu¬ 
sive c^ ideiice of the murder. This act has been since re¬ 
pealed by the statute 43 G. 3. c. 58. 8.3.1 by which the 
endeavour to conceal the birth is subject to a lighter 
punishment. * 

Sect. III. 

EvideJice is to be confined to the Points in Issue. 

*• 

As the sole object and end of evidence is to ascertain 
the truth of the several disputed facts or points in issue on 
the one side or on the other, no evidence ought to be ad- 
Non as- milted to any other point. Thus in an action of assumpsit, 
sumj.5it. defendant under the general issue of non assumpsit may 

give in evidence any thing which shews, that the plaintiff 
has not e good cause pf action, or that nothing is due (i), 
as, performance, or payment; or may shew a release (2), or 
accord and satisfaction (3), as a legal mccuse for the non¬ 
performance ; or tliat the contract was different from that 

(i) Bull. N. P. ija. (3) Paramore v. Johnson., j Lojii 

(a) Bull. N. P.ib. aCampb.558. Ray. 566. xaMod.376. S.C. 

r , _ 

* The 4th section enacts, ** that it may hia lail^Ml for the jury, by whose ver> 
diet any prisoner charged with suefi acquitted, to find, in case it 

shall >0 appear i<i evidence, that the prUonei^'^as delivered of issue ot her body, 
which if born alive would have bceu bastard, and that siie did by secret;jurying 
or otherwise endeavour to conceal the birth thereof, and thereupipR it shall be 
l.iwful for the Court to adjudge, that such prisoner shall he cammiRM to the com- 
'vion gaol or house of correction for any time not exceeding two years.” 
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stated (as, tliat it was made with die piaintid* and oUier per«» 
sons not named in tlie action (i), or with 6ne qf the, plain¬ 
tiffs alone) (2); or may disaffirm the contnact by shewing, 
that the plaiutliT, who sues as a feme sole, was married at 
the time,of the contract; or, that the defendant, who is 
sued as a feme sole, w'as then married; or, that the plain' 
tiff was a bankrupt at the time (3); or may avoid the con¬ 
tract by shewing that it was usurious or founded on a 
gaming transaction (5,\ or that the defendant was an infant 
at the time of making the promise ( 6 ). But the defendant 
cai^not under tlie plea of non assumpsit shew any matter, 
that would not go to the gist of the action, but merely to 
discharge it, as the statute of limitations (7). And thougli 
it should appear on the face of the declaration, that the 
cause of action did not arise within six years before the 
commencement of the action, yet the defendant can only 
take advantage of this, by pleading the statute. Nor will 
the defendant be alio wed*to prove under the general issue, 
that the contract was not with liimself alone, as stated in 
the declaration, but jointly with other persons still Iiv- 
ing(8); for proof that another contracted iS;,not evidence, 
that the defendant himself did not contract. Such an ob**- 
jection can only avail, when the fact is pleaded in abate¬ 
ment. And although it should appear on the evidence 
produced on the part of the plaintiff^ that other persons are 
liable as joint ctmtraL 'n’s with the defendant, this is no 
variance, and the plaintiff’ v.ill be entitled to recover (9 
But the plaintiff, in ai\ action for money liad and received 
by the defendants, cannot give evidence of money received 
by the defendants and another partner si/wc’ deceased i for, 
in such a case there cannot be a plea in abatement, as if 
the other partner were still alive. (1 o) 



th-‘ 


(3) BefllN. P.in* 

(4) iStr.49& 'Bull. N-P. 154. 

S9. 

(6) 1 SaJk. 479. BuU. N. P. iji. 
Glib. £v. 163.’ 


(75 Bii 11 .N.P.i? 4 . 

(8) Rifc V. Shute, .? Burr, aCix. 
Abbot V. Sroiib, a Blac. Rep. 946. 
Cowp. 83 a. 

(9) Germain V. Frederick, and Evans 
V. Lewi?, I Saund. 491. c,ef. in note. 

I lO) Spalding V. Mure and others, 
6 r.R.363.5. 
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The rule, which has been just laid down with respect to 
joint contracts, either written or by parol, applies also to 
the case orjoint%onds. If an action is brought against one 
, obligor alone, who pleads non est facUiin, the plaintiff may 
maintain hiii action, notwithstanding that on the produc¬ 
tion of the bond there appears to be a joint obligor (i). 
The plea of non cst factum puts in issyc,^ whether it be the 
defendants* deed at the time of pleading. Evidence is 
therefore admissible under this plea, to shew that, at the 
time of pleading, the deed was by the rules of common law 
absolutely void (2); as, that the defendant w^as at the time 
of the execution a lunatic (3), or a marrierl woman (4), or 
that he w'as made to sign it when so drunk as not to know 
what he did (5), or that the deed was delivered as an escrow 
on a condition not pcrfoiined (6). For the same reason 
the defendant may shew', that, after the delivery of the deed 
and before the time of bringing the action, the deed has 
been altered in a material poi^ by sonic addition, or 
rasure, or interlineation, 8 cc.; for then, at the time of plead¬ 
ing, it was not the defendmit’s deed, but absolutely void (7). 
And the rule is the same, w'hcther such a material altera¬ 
tion was made by the obligee, or by a stranger without his 
privity; the deed is void in either case. It was resolved in 
I^igot’s case (8), that if the obligee alters the deed, though 
in words not material,. tlie deed is void; but if a stranger, 
without his privity, alters the deed in any point not rnate-^ 
7'ialf it will not avoid the deed. The defendant, under the 
general pica of non est factum, cannot prove payment, or 
give in evidence a release, or accord and satisfaction; and 
if the deed is merely voidable, (as, by reason of his infancy, 
or for duress of his person,} he may plead such matter, and 
so avoid the deed; but cannot give it in evidence under the 


(t) Whelpd.ilc’s cjse, 5Rcji. up. 
C.!btil V. Vaughan, i S.uind. ayi. 

(aV Whelpdale's case, 5 Rep. 119. 
(3) Yates v. B-en, a Sir. 1104 . 

. (4) Anon. C. la Mod. 609. Lain' 
bert V. Atkins, 1 Canij b. a 72 . Bull 
N. 1 ». 173 . 


CO 'Bidi. N.P. 172 . 

jKq). 119. iJ. Bull. N. P. 172. 
Stoyies V. Tear-on, 4 lisp. N.P.C.a?!;. 

(7} J up* Pigot’s c«e, 
11 Rep. 27 . 

(8) u Rep. 27. 
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plea of non ,est factum, for, at |{ie tjrae of glea^di^ it had 
not been avoided, and was his deed (i )l 
where it is enacted by the legislature thayJie4^. ,«fc^U l)c 
void, .(as, by stat. 9 Ann. c. 14. s. i. for ganung, 

5 ,6 ^d- d, c, 16. Si. 2, 3. for sale of office, by .1,:^ Ann. st. 2. 
c. 12. s. 2. for simony, and by stat. 13 Eliz. c. 8. for usu^y,) 
the defendant,, cannot take advantage of this under the 
plea of non esfe^^^^jn, but ought ^> plead the special 
matter. (2) ' 

* A.-J 

Jn an action of trespass for assault and battery, the de- Not guilty, 
fendant cannot give in evidence, under the general 
that he was first assaulted by the jilaintifF, except in c^tigar 
tion of damages: but with that view the evidence is admi^r 
sibie. In trespass qtiare claitsurnfregit^ evidence of title and 
of right of possession is admissible under tlie general issue; 
as, a demise from the owner‘of the land (3); or, that the 
plaintiff’s interest in the^remises, which he had occupied 
under the defendant, had expired (4): or the defendant 
may prove, that at the time of the supposetl trespass the 
freehold and right of possession were in a third person, and 
that he entered by his command (5). Such evidence falsi¬ 
fies the declaration, by shewing that the defendant did not 
break the close, as is stated in the declaration { 6 }. But 
tlie defendant under this plea cannot prove a licence from 
the plauitiff(7), or defect of the idoiptiff’s fences (8), or 
right of common (9), or right of way’(10), or other ease¬ 
ment (i i). Formerly, he could not have proved that he en¬ 
tered to take a distress for a rent-charge (12); but this evi¬ 
dence is now admissible under the general issue, by stat. 

II G. ,2 . c. 19. s. 21. In trespass for taking goods, the 
defendant may prove under the general issue, that the 


(1) 5 Rep, 119. " " . 

(а) 5 Rep. 1x9. 

(3) Dodd V. Kyffin, ^ T. R. 354. * 

Ai^eot V. Durrant, 8 T. R. 403. 

(5) Diersley's case, r liCon. 301. 
8 T. R. 403. 

(б) GilU. Ev. aar. 


(7) fe Gilb. Bv. 216. i T. R. 166, R, 

(8) Co. I.it. 183. a. Gilb. Ev. ai6. 

(9) J*!- 

(10) Gilb. Ev. 217. aao. - 

(11) Hawkins v. Wallis, tWils. 173. 
(IZ) Co, Lit 283. a. 
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gootls were put into Iiis custody as pound-keqier, and that 
as sucli he detained them. (i) 

When a right is claimed by custom in a particular manor 
or parish, ’^proof of a similar custom in an adjoining parish 
or manor is not admissible evidence. In the Duke of So¬ 
merset’s case (2), Lord Ch. J. Raymond ssiid, he had always 
looked upon it as a settlcfl principle ih the law, that the 
customs of one manor should not be given in evidence to 
explain the custom of another manor; for, if this kind of 
evidence were to be allowed, the consequence seems to be, 
that it would let in the custom of one manor into another, 
and in time bring the customs of all manors to be the same. 
And, in addition to this argument of inconvenience, the 
objection taken to the evidence in that case, namely, that 
it was inapplicable to the point in dispute, appears to be 
very strong; customs being different in different manors, 
and in their nature distinct. Unless therefore some con¬ 
nection or relation is proved to have existed between thenn 
as, by shewing that they were all formerly holden under the 
same lord, or that tlie one manor was anciently parcel of 
the other manor (3), such evidence is not admissible. 

But several cases appear to have determined this point, 
that, where all the mpiors within a certain district are hold 
by the same peculiar tenure, and a question arises in any 
one of them upon an incitlont to the tenure, evidence may 
bo given of the usage, w hich prevails in any of the other 
manors within the district, d'lie first reporlrd case of tliis 
kind is Champion v. Atkinson (4}, where the question was, 
whetlier a general fine was iluc to an infiint preceding lord 
during his minority: and the defendants were allowed to 
give in evidence upon the trial of this issue, that other ad- 

fi> Patikin V. C'hnncellor anJ others, 2 Dong. 511. S. P , hy Wood, B. in 
Coivii. 476. l>v)e deni, f'oiter v. .Sissjii, ix Past, 

(2) I). of Somerset v. Fistace, l Sti. S. P. ^ (jwill. 965. 

66i. Ruding v. Newel, 2- Str. 957. (3) Mouliu v. Djiiaon, Cro. Car. 

Furiieaiix v. Hutchins, Cowyi, 807. By 484. 

Bullet, J. in Noble v. Keunoway, (4) 3 Keb. 90.,on Tr. at bar. 

jolnliiii 
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joining manors had the same custom, not to pay to the lord 
before he attained his full age: and similar evidence was 
there said to have been received, on a qucifeon of copyhold 
tenure, between certain manors in Middlesex. On the 
authority of this case of Champiaii v. Atkinson, the Duke 
of Somerset’s case (1) was principally decided. On a trial 
at bar in that case^ livhcre the issue was, whether a general 
line was due front the tenants of certain manors in Cum¬ 
berland to the Duke as^i|ext admitting lord, the Court after 
much argument admitted evidence, that the same fines had 
been paid in similar cases to the lords of other manors. 
Lord Ch. J. Raymond and Reynolds J. laid dow^ the ge¬ 
neral rule as above stated, and were strongly against ad¬ 
mitting the evidence; but afterwards agreed to receive it, 
on the authority of the precedent in Keble, and of cases 
said to have been so ruled on the northern circuit. For- 
tescue J., the only other Judge present, thought the evidence 
admissible, and made a distinction between the aistom and 
the tenure of a manor; and as the question there to be tried 
merely concerned the tenure of the plaintiff’s manors, he 
was of opinion that it would be proper to .inquire, what 
were the qualities that attended other estates holden by the 
same tenure. So in the case of Furncaux v. Hutchins, on 
a question relative to the custom of tithing(2). Lord Mans¬ 
field after laying down the general rule, that “ proof of 
the custom in one parish is not evidence to affect anotlier 
parish,” adds tliis qualification, “ unless the custom is laid 
as a general custom of the country.” Thus, where half of a 
river belongs, by the constant custom of the countiy, to 
the lords of the raimors on each side of the water, proof of 
the custom in one manor is cvklence of the same customary 
right in another (3). It is evidence of a custom pervading 
one common district of manors. 

f i; D. Sumerspt v. Fiance, I Str. «er of F.ly v. Warren, i Atk. i'89. S P. 
<158. Sop also laiwthcr v. Raw and See also Cowp. 807,8.; and 1 Maule 
others, I'mtesc. 44,55, S. I’., on appeal & Sel. 66a. 
lo the H. ot l.crils from the judgment (a) Cow'p. 808. 
o! Lord Talbot, Ch.; De.iti and Chap- * (3! 1 Maule & Sei. 66a. 
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In the cases which have been cited, proof of a genera] 
riglit over one entire district was admitted to explain and 
affect fhe rights of different persons in different parts. 
Upon the same principle, the late case of Sir Thomas Stan^ 
ley V. White ( i ) was determined. This was an action of 
trespass for cutting down the plaintiff’s trees ; the defendant 
pleaded his soil and freehold in the close, upon which the 
trees were growing, &c.; the plaintiff replied, that the 
trees were liis trees and freehold. It appeared on the trial, 
that the tix*es in question grew in a woody belt, of consider¬ 
able extent, entire and undivided, which encircled the 
plaintiff’s manor, and lay contiguous to a number of closes 
belonging to several owners, one of w hich closes was that of 
the defendant. Evidence was admitted of several acts of 
ownership, in different parts of the belt, by those under 
whom the plaintiff claimed, which bad been acquiesced in 
by the owners of the adjoining land. And the Court of 
King’s Bench afterwards, on a motion for a new trial, 
adjudged the evidence to have been properly admitted, as 
evidence of the general right through the whole extent of 
the iudosure. 

The general rule, then, is, that a custom of tithing, &c. 
in one parish is not evidence of’ a custom in another. So 
in an action by a rector for tithes, where the point in issue 
is, whether there exists a modus of a certain sum of money 
for a particular farm in a township witlun the parish, the 
defendant will not, in general, be allowed to inquire, whe¬ 
ther other farms in the same tow nsliip arc not subject to 
the same payment, fcJuch an iiKjuiry, however, may be 
very proper on the other sidCi in cross-examination, for the 
purpose of shew ing that such payments cannot be a modus, 
consistently with the evidence which has been previously 
adduced. This was lately adjudged to be admissible in the 
case of Blundell v. Howard (2). The question there was 
not put by the d^emlant with a view of supporting the 

ft) I.] East, 3 ,^ 3 . (ij I Maul. & Set 393. 

modus 



* 33 ' 


Sect. 3.] Evidence cor^ned to Points in Issue* 

modus set up by him; but was put by Xhtidaiitdiffs^ in order 
to shew, that tliis and similar payments by the occupiers of 
different tenements were merely portions of a sum in gross 
paid throughout the township by way of composition, and 
could not be a modus, since the ecclesiastical surveys, which 
had been produced on the part of the rector, W'cre en¬ 
tirely silent as to apy modus co-extensive with the town¬ 
ship. 

% 

In the case of Hunter v. Gibson and Johnson (i), which w^as Proof of 
an action Ijyan indorsee against the defendants as acceptoi-sof 
an instrument purporting to be a bill of exchange, a question 
arose on the third count, which stated the bill to he payable to 
bearer^ under the following circumstances: It appeared in 
evidence, that the name of the person mentioned as payee 
was merely fictitious, but this fact was not knowni to the 
plaintiff; and for the purpose of shewing, that the defend¬ 
ants, at the time of their acceptance, either knew the name 
in the bill to be fictitious, or that the defendants had 
given authority to the draw’er to draw the bill produced 
payable to a fictitious person, the plaintiff proposed to 
prove, that the defendants had given a genei'al authority to 
the drawer to draw bills of exchange upon them, to be 
ina<]e payable to fictitious persons, and evidence to this 
effect was produced; the counsel for the dcfciidunts ob*^ 
jecteil to tins evidence, on the ground, that it had no re¬ 
lation to [he particular bill in questimi, and that the facts 
of any particular transaction could not legally be inferred 
.from circumstances which applied wholly to other transac- 
Lord Kenyon, wl)o tried the cause, admitted the 
evidence; upon which, the counsel for the defeinlants ten¬ 
dered a bill of exceptions. TIw Court of King’s Bench 
gave judge>ent fur the defendant hi error. A writ of error 
was then brought in the I louse of J.ords ; and the quciitiou 
on llie admissibility of the evi-It-nee was referred to the 
judges. On this question ihcie was a division among 

'i'' "i H B\ :ft7 ??8 vt^. ^ Fisr,4u. 

K 


the 



134 


Evidence confined to Pomts hi Isme* [Ch. 7. 

the judges; but the majority of tliem being of opinion, 
that the evidence ought to have been received and left to 
the jury, the judgment below was alfirmcd. (i) 

In trespass for taking goods, the plaintiff can only prove 
the taking of such goods, as arc mentioned in the dcclara- 
ticn. And in trespass for assault and battery, or quare 
clausunifircgit, where the declaration charges, that the de¬ 
fendant on a certain day and on divers other days between 
that day and the cojn men cement of the suit assaulted, &c. 
the plaintiff may prove’ any number of trespasses within 
those limits; or he may prqye 'i trespass beyond the re¬ 
motest day, waiving all the rest (2). And oven after 
proving several assaults witliin the days mentioned in the 
declaration, perhaps he would be allow'ed to give evidence 
of assaults committed beftjre that time, as proof of 
the defendant’s malice. So in an action for criminal 
conversation, the plaintiff may prove several acts of 
adultery within the times specified; and in addition to 
this, he may shew indecent familiarities antecedent to the 
first-mentioned day, though he cannot shew a previous 
criminal connection. 

In an action for slander, the plaintiff, after proving the 
words as laid in the declaration, may shew also, that the 
defendant spoke other actionable words either before or 
afterwards (3), or that he published other libels (4). This 
evidence is admissible for the })urpose of proving the 
defendant’s malice in publishing or speaking the w'ords, 
which arc the subject of the action. And the distinction, 
which was at one time made between words actionable and 
such as arc not actionable, (that, in the hatter case they 
might be given in evidence, but not in the fbimcr,} (5) has 

(t) See infra,p. 137, as ff (4) R- v. I’carce, Peake. N. P. C. 74. 

tnv’ivlcdge in issuing cciunterfeit money. Lee v. Husoii, Pe.ike. K. P. C. 166. 

(a) Bull. N. P. 86. Plunkett v. Cubbect, MS. case in a Sel. 

{3) Charlter v. Barrett, Peake, N. N.P.938. 

V. C aa. Riistell v. Macqi.i-ter, (5) Mead v. Daubigny, Peake. N. 

I Canipb. .19. 'l ate ir. Humphrey, P. C. 125. 

3 Campl) 73, (!’)- 
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been since over-ruled (i). In the last case on this subject, 
Jutmerty v. Tipper (2), which was an action for a libel 
published in a periodical work, Mansfield C. J. refused to 
admit in evidence subsequent numbers of the same work, 
unless they expressly referred to the libel, for which the ac¬ 
tion was brought; lor the subsequent publication, he said, 
might contain the mo&t scandalous imputations, wliile the 
former libel may have been almost nothing; and the ne¬ 
cessary consequence must be, that the jury -would give 
damages for the second libel in an action for the first, 
altliougli the defendant would not have the same oppor¬ 
tunity of proving the truth of its contents, as if it w'ere 
made the' subject of a distinct action. The Chief Justice 
was of o])iuion that the suinc restriction was proper, and 
had been observed, in actions for words spoken, namely, 
that the subsequent words ought to refer to the same sub¬ 
ject ; and he drew a distinction between the case then before 
him and that of Carr v. Hood, which had been cited for 
tlie admissibility of the evidence; the defence there was, 
that the publication in question wais fair criticism on the 
writings of the pJaintIfii and tliereforc any other papers 
published bj^ the defendant, to shew that he was actuated 
by malice in publishing the libel complained of, were cer¬ 
tainly admissible evidence. On a nwiow' of the cases, 
which have been above cited, it will be found that in all of 
them except two, namely, TiCe v. Ilusori and Rustcll v. 
Macquistcr, the subsequent words or libels, offered in 
evidence, did expressly refer to those which were the sub¬ 
ject of the action; and in those two ca>es, it does not ap¬ 
pear from the reports, wliethcr they had, or had not, such 
a reference, 

Tiie same rule applies, if possible, more strongly to cri¬ 
minal prosecutions ; in which all manner of evidence ought 
to be rejected, that is foreign to tlic point in issue. This 

(i) Ru.till V. I Canipl'. ( 2 ) * Campb. 72. 

AiiJ '-ascs circil above. 

K 4 t'ul*- 
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rule is foumled in common justice; for no person can be 
expected to answer, unprepared and at once, for every ac¬ 
tion of his life. In treason, therefore, no evidence is to be 
admitted of any overt act, that is not expressly laid in the 
indictment. Tliis was the' rule at common law; and it is 
again p)rescribed and enforced by the statute (i) of Wm. 3. 
which contains an express provision to that effect, in conse¬ 
quence of some encroachments that had been made in seve¬ 
ral state prosecutions (2). The meaning of the rule is, not 
that the whole detail of facts should be set forth, but that 
no overt act amounting io a distinct indejpendent charge, 
though falling under the same head of treason, shall be 
given in evidence, unless it be expressly laid in the indict- 
jnent; but still, if it amount to a direct proof of any of the 
overt acts which arc laid, it may bo brought as evidence of 
such overt acts. (3) 

On the trial of an indictment for burglary and larceny (4), 
it appeared upon the evidence, that the prisoners might 
have entered the house before it was dark, and that they 
had not taken any part of the goods at the time when they 
were discovered in the ho .sc; upon which, the counsel for 
the prosecution proposed to give evidence of a larceny in 
the house committed by the prisoners on a preceding day; 
but the Court rejected the evidence, on the ground that it 
tended to prove a felony of a totally distinct kind; the pri¬ 
soners were, therefore, acquitted on this chai'gc, but 
afterwards indicted again for the other ofience and con¬ 
victed. 

For the same reason, it would not be allowable to she^v, 
on the trial of an indictment, that the prisoner has a general 
disposition to commit the same kind of offence, as that 
charged against him. Thus, in a prosecution for an in¬ 
famous crime, an admission by the prisoner that he had 

fi'l 7W..3. c. 5. s. ff. (4) R. V, Vandercoinb and Abbott, 

(ii Foster, 345, C. r 1 c„ch, Cr. C. 81''. 

U) Id. 


com- 
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conrmittcd such an offence at anottier time and with an¬ 
other person, anti that he had a tendency to such practices, 
ought not to be admitted (i). But on an indictment for 
uttering a bank note, knowing it to be forged, proof that 
the prisoner had passed other Ibrged notes of the same kind, 
is evidence that he knew the note in questioii to be 
forged (2); and on* a prosecution for uttering counterfeit 
money, the fact of the prisoner having other counterfeit 
money upon him, (jr of liis having uttered other pieces of 
money of the same kind, is evidence of his having known 
that the money which he uttered was counterfeit (3). Such 
evidence, far from being foreign to the point in issue, is 
extremely material; for the licad of the offence charged 
upon the prihouor is, that he did the act with knowledge; 
and it would seldom be possible to ascertain, under what 
circumstances the uttering took idacc, whether from igno¬ 
rance or with an intention to commit a fraud, without in¬ 
quiring into the demeanour of the prisoner in the course of 
other transactions. The more detached in point of time 
the previous utterings arc, the less relation they will bear 
to that stated in the indictment: and the question then 
would be, whether the evidence is sufficient to warrant the 
inference of knowledge at one time, from such particular 
transactions at another time (4). That is a question en¬ 
tirely for the jury. But whatever weight the evidence may 
have, (which is quite another consideration,) it is clearly ad ¬ 
missible; not as evidence of another offence^ but simply of 
another transaction^ in which the prisoner was engaged (^). 
The same kind of proof is constantly admitted in trials for 
murder; in which, former grudges and antecedent me¬ 
naces are evidence of the prisoner’s malice against the 
deceased, 

(t) R. V. Cole, 'Mich, term, t8ic, (4) Id.94. Sec.siip>a, as to presunifi> 
by the Judges, MS. live evidence; and Hunter v. Gibson 

;2( R. V. Wylie, r N-tv. Rep. 91. and Johnson , supra, p. 133. 

Tv V B ill, 1 Campb. 3 2 ' f5) See also Rickman’s case, a East. 

;;) P. C. 1035. 
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The plea of not guilty puts in issue all the material parts 
of the indictment; and under this plea the prisoner may 
give in evidence any matter of justification, excuse, or ex¬ 
tenuation. And if some other acts of the prisoner, besides 
those which are the subject of the indictment, arc proved 
against him for the purpose of shewing his design in the 
affair in question, he will be allowed to explain those parts 
of his conduct, and with this view may give in evidence 
other particulars of his conduct, which shew 

that he had e different design from that imputed to him. 
This limitation (namely, that the particulars offered in 
evidence by the prisoner ought to be contemforanems with 
those proved on the other side, or at least confined within 
the same limits, to which the evidence on the part of the 
prosecution is subject,) appears to be not unreasonable; 
for otherwise the prisoner would be at liberty to take the 
whole range of his life, in the course of'which his character 
and his designs may have undergone a complete change. 
'I’his observation, however, is made with great deference; 
as the rule certainly appears to have been carried much 
further in one of the modern state trials, in the case of 
Horne Tooke (1). In that case, several j)ublications were 
given in evidence, on the part of the crown, containing re¬ 
publican opinions, which had been distributed by the pri- 
during th>'p-iiod assigned in the indictment for the 
existence ef thf cnusplracij; and this evidence w'us much 
relietl on, as shewing that the notion of a ref(>rin, which 
wa-s expected to be se t up by the i)risoucr iti his dcl'encc, 
was a mere pretext to cover his treasonable designs: to 
repel this conclusion, tlic counsel for the prisoner offered in 
evidence a book, which had been written by the prisoner 
12 years he/brcy on the subject of parliamentary reform; the 
evidence was objected to, as having no relation with the 
particular transaction in question, and because the pri¬ 
soner's opinions, w'hatcver they were fonnerly, might have 
uftorwards changed. But Lord Ch. .T. Eyre said, that the 

# 


(i) t F.a't. P. C. 61. 
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question wits not whether this book had a reference to the 
conspiracy charged, but whether it had not i-eference to the 
proof given in support of the charge; and he thought it 
evidence to rebut tlic supposition, that the reform of par¬ 
liament was a pretence made by the prisoner. The book 
was accordingly received in evidence. 

As evidence is to be confined to the points in issue, the 
character of cither party cannot be inquired into, in a civil 
suit, unless it is put in issue by tlie nature of the proceed¬ 
ing itself (i). 7 ^hus, in an action of ejectment by an heir 
at law, to set aside a will for fraud and imposition com¬ 
mitted by the defendant, witnesses cannot be exarainetl to 
the defendant’s good character (2). 80, on the trial of an 

information against the defendant for kef‘ping lalsc weights, 
where is was proposed to call witnesses on behalf of his 
character, Kyre C. B. ruled, that such cwideuce was not 
admissible in a civil suit (3). “ The ofibice imputed is 

not,” he said, “ in the shape of a crime. To admit such 
evidence would be contrary to the true hue of distinction, 
which is this, that in a direct prosecution lor a crime it is 
admissible, but where the prosecution is not directly for the 
crime but for the penalty, it is not. 11' evidence to cha¬ 
racter were admissible in such a case as this, ii would be 
necessary to try character in every charge of Iraud upon 
the excise and custom-house laws.” 

Bui ill an action for criminal conversation with the 
plaintiff’s wife, evidence may be given of the wile's general 
bad character for want of cliastit}', or of particular acts of 
adultery committed by her btfote she became acquainted 
with the defendant This evidence is allowed in mitiga¬ 
tion of damages. 80 it may b© proved, in mitigation of 
damages, that the plaintiff hitnself lias carried on a criminal 

(i) Bull. N. P. [498.] {3) Auorney-Gciierdl v. Bowman, 

Parr v. Hicki, j Boa. & 53^, (ai, 

456. Rfil-erts V. 

Mi.ltiloji, .VLS. Case in Stlir. N.P. 4j. 
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conversation with other women(i); or that the plaintiff’s 
wife made the first advances to the defendant (2). Also, 
in an action for a libel, imputing a crime to the plainlifri 
in consequence of which he compUiincd of having lost the 
society of his acquaintance, the defendant on the general 
issue has been allowed to shew, in mitigation of damages, that, 
before and at the time of the publication of the supposed 
libel, the plaintiff was generally suspected of the d ime 
imputed to him, and that on account of this suspicion his 
acquaintance had ceased to associate with him (3). Such 
evidence however is not admissible, where the del’ciidant by 
his plea puts in issue the truth of the charge imputed (4}. 
And in an action for a malicious prosecution, the defendant 
after proving circumstances of suspicion against the plain¬ 
tiff, may give evidence of his general bad character, in 
order to shew that he had probable cause for instituting 
the prosecution. (5) 

In trials for felony the prisoner is always permitted to 
call witnesses to his general character; and when the evi¬ 
dence against him is doubtful, such testimony may be suffi¬ 
cient to warrant an acquittal. The same rule seems to 
apply with equal force to trials for misdemeanors, where 
the direct object of the prosecution is to punish the offence. 
So, on the trial of an indictment for a rape, evidence is ad¬ 
missible on the part of the prisoner, that the woman bore 
a notoriously bad character for want of chastity and com¬ 
mon decency, or that she had previously been criminally 
connected with the prisoner. In such a prosecution, how¬ 
ever, it cannot be shewn that she had a criminal connection 
with other persons. {6) 

(1) Bull. N. P. »7- Duberley V. (3) Ld. Leicester v.-Waltcr,»Cowp. 
Gunning, 4T. R. 6 jl 5 . Bromley v. aji; aiid three other cases there cited 

Wallace, 4 Ksp. N- P. C. 237. Lord by coun'el, S, P., and - v. Moor, 

Kenyon, tntwo cases, (Wyndham v. Ld. - i Maul- Sel 284. 

Wycomb, 4Esp. N. P.C. 16., and an- (4) Siioivdon v. Smith, ruled by 
other case there cited,) hold such proof Heath, J. I M.iuL Sel. 286, (a), 
to be a i jr to the pl.iliitiff’s action. But (5) Rodriguez v. Tadmire, 1 Esp. 
now tbi.s is not jo considered. N P. C, 780. 

(2) Eh.am v. Fawcett, aE^p.N.P. (6) Hodgson’s case,by a majority of 
C. ^62. Gardinci V. Jridis, MS, case in the judges on a case reserved. 1812. 
Sclw. N. P. ij. 


-A-s 
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As the iiiry ure bound to try only the matter in issue 
b tn.^'n the {-arties, no evidence need be given to prove 
f.r , ;■ vi^lilch are admitted on record, and none can l>e 
. to contradict the record (i). Thus in an action 

tor cutting down trees, if the plaintiff replies to the defend¬ 
ant’:: plefi of soil and freehold, t])at the trees were his trees 
and freehold, &c., ho tliereby ad}nit:5 the ]doa of the defend¬ 
ant, and cannot dispute that he had the freehold of the 
soil. So if a tenant justi/ies for common, and. the issue on 
the right of common is found for the demandant, the jury 
cannot find, that the tenant did not put in his cattle; for 
lliat is admitted (2). So in an action of debt on award, 

W’liere the defendant pleads no such axmrd^ the jury cannot 
find Tuailei’s which make the award void, if they arc not 
cont-iinod in the award itself. (3) 

The same rule will aj^j^ly to judgments by default, to the 
payment of money irsto court, aud to particulars of demand 
under a Jiid mlcr. The cflbct of these is here sliortiy 
considered. 


First, as to judguionts by default. — A judgment by Judgmenf 
default is an ailmlssion of the cause of action. Thus in an 
aclitm on ;• bill of exchange agai.nst the defendant as accep¬ 
tor, it adiuiUj that he aeci pJed it, and that tbe bill is as 
stated In the declaration; nid he cannot afterw^ards shew 


on tlic execution of a writ of inquiry, that he had not ac¬ 
cepted it (4); the bill must, indeed, be produced, for the 
purpose of seeing whether there is any indorsement of money 
having been paid upon it (5). So in- an action for goods 
sold and delivered, or for money had and received, the 
defendant by sufibring judgment to go by default admits 
that something is due; and he cannot afterwards dispute 
the contract of sale, or shew fraud on the part of the plain- 


(0 Bull. N.l\ [198.] 

(2) Com.Dig. tit. Pleader, fS. i;.; 

(3) a P»ol!. Ab. 69a. L 


(4) Green v. Hearne, 3T. E.. 301. 
Bev'.i V Jjndfeil, a Str. H49. 

(5) .? i’. R.. 30a. Billers V. Bowles, 
Barnes Rep. , EUi» v. Wall, ib- 
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tiff in making the contract (i); but the pliuntiff will only 
liave to prove the amount doe to him. So on the execution 
of a WTit of inquiry after judgment on demurrer, the defen¬ 
dant cannot controvert any thing but the amount of the 
sum iti demand; as, in an action for goods sold and deli¬ 
vered, to which the defendant pleaded coverturcj'aiid the 
plaintiff replied, that the defendant's husband had resided 
abroad and that the defendant during all the time, &c. had 
caiTied on trade as a feme sole, the Court were of opinion, 
that, after judgment on demurrer to this replication, evi¬ 
dence of the wife having acted as agent to the husband 
ought not to have been admitted on the execution of tlie 
writ of inquiiy; that the only question to be decided by the 
jury was on the amount of the debt, and that the question 
whether the debt had been contracted by the defendant as 
agent for her husband, or in her se})!irato cnjiacity, ought to 
have been considered as determined by the record. (2) 


Payment of 
money into 
rourr. 


Secondly, as to payment of money into court. — Such 
payment is in general an acknowledgment of the right of 
action to the amount of the particular sum (3}. And as 
it is an acknowledgment on record, the party cannot recover 
it back, although he has paid it wrongfully or mistake (4). 
It is an admission by the defendant that the plaintiff has a 
legal demand to a certain extent; but it is not an acknow- 
ledgment beyond that amount, and will not preclude the 
defendant from taking any objection to the action with re¬ 
spect to any other part of the demand, to which the pay¬ 
ment of the money docs not apply, although, if no money 
had been brought into court, the objection might have 
been a bar to the whole demand (5). Where there is a 
count on a special contract together with money counts, 
payment of money generally upon the whole declaration is 


(i) Ea'^t Inil. Comp v. Clover, i Str. 

(a) D*; Caillon v, I B^s. 

Pull. 3^.8. 


Ct) 5 Emr. 2640. I T. R. 465. 
2 134 - 

{4) V.iughaii V. Barnes, 2Bo.<. Pull. 
392. aT, R.645- 

Cox V. Parry, I T.R. 464. 
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an admission of the conti*act on every county to which the 
contract is in its nature applicable (i); and after such an 
admission the defendant will be precluded from disputing 
the existence of the contract as stated. Tims in an iiction 
on a bill of exchange, the defendant, by paying money into 
court generally, dispenses with the regular proof of the 
party’s handwriting (2), and cannot object to the sufficiency 
of the stamp on which the bill is drawn (3). So, in an 
action of covenant, he admits the execution of the deed (4). 

So where the plaintiff brouglit an action for work and 
labour as a surgeon, the defendant by paying money into 
court admitted liis right to recover in that character, and 
was not allowed to dispute it at the trial (5). And payment 
of money into court has been held to be a conclusive ad¬ 
mission of the plaintiff’s right to sue in that court (6). So 
where the defendant paid money into court generally upon 
a declaration containing a count on a policy of insurance 
together with money counts, he was not afterwards permitted 
to shew, tliat the policy was originally diflerent, and had been 
altered by the broker without his knowledge (7)- But if 
tlie plaiiitid'previous to the trial has induced the defendant 
to believe, that the only point to be tried would be a ques¬ 
tion of fraud, and has suflered him to prepare his evidence 
for that pn!‘p>ose, the (’ourt will not allow the plaintiff to 
object to the receipt of tliat evidence at the trial, on the 
ground of the contract havitjg been admitted by the pay¬ 
ment of money into court. This was determined by the 
Court of Common Picas in the case of Muller v. lluits- 
hortie (8). Lord Alvauley C.on the trial of that case, 
allowed the dei'endant to prove fraud on the part of the 
plaintiff, in order to avoid the instrument (9). But the 
Court afterwards declined giving any opinion on that point, 

(1) Bennett v. Trancis, % Bos. Pull. (5) Lipscotnbe v. Holmes, a Camph. 

550 . 441 * 

(2) Gutteiidie v. Smith, » H. El. (6) Miller v. Williams, j Esp.N. P, 

374 ' C. 19. 

(3) lsr.iel V. Benjamin, a Campb. 40. (7) Andrei# v. Palsgrave, 9 East, 

(4) Randalv. Lynch, 2 CampK 357 > ^ 

Watkins v. 1 ovrers, a T. R. 275. (8j 3 Bos. Pun.556. 

(y) Ib. and iee % Bos.Pull. 392. 

because 
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because under the circumstances of the case the plaintilf 
was not at liberty to avail himself of that objection. 

Payment of money into court is an admission only of a 
legal demand. If the contract declared upon be ille'pil, 
the defendant cannot give it validity by his admission; no 
admission of the parties will oblige the court to ghe effect 
to an illegal transaction (i). And although paying money 
into court admits the contract, that is, the entire conside¬ 
ration for the act and the entire act which is to be clone for 
such consideration, yet it will not be an admission of other 
parts of the contract, which are distinct and collateral, re¬ 
specting the liquidation of damages after breach of the con¬ 
tract. In the case of Clarke v. Gray (2) the Court of King’s 
Bench after much consideration determined, that, in an 
action of assumpsit against a carrier for the loss of goods, 
the plaintiff might maintain his action, although it was 
proved on the part of the defendant, that he was not to be 
accountable for more than 5/. for goods, unless entered as 
such and paid for accordingly, and the goods in question 
though above the value of $L had not been paid for. The 
Court were of opinion, that the plaintiff was entitled to 
retain a verdict, which he had recovered for 5I., the 
limited amount of the damage rccoveralile under this 
contract; that this restriction was a part of the contract, 
collateral to the entire consideration and to the act to be 
done for that consideration, and as it related merely to 
the liquidation of damages after a breach of the contract, 
that it might be properly given in evidence to the jury in 
reduction of damages. It follows from this case, that if 
the defendant had paid money into court, he would have 
been allowed to give in evidence the restrictive provision, 
and that such evidence would not have been inconsistent 
with the admission of the contract stated in the declara¬ 
tion ; though the contrary w^as decided in the earlier case 


(i) Ribhans V. Cricket, i Bos. Pull. (z) 6 East, 5 ( 54 - 
264. 2 But, 134. 


of 
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of Yate V. Willan(i), on the ground, thht the notice 
containing the restriction was a limitation the contrmty 
and that if no money had been brought into court the 
plaintiff must have been nonsuited. But the Court of 
King’s Bench, adverting to this case in the before-dlted 
case of Clarke v. Gray, said, ** It appeara to us, that the 
case of Yate v. Willan cannot be supported to its full e?c- 
tent,* for although the payment of money in that case did 
admit the contract as stated in the declaration, it did not 
admit a contract incompatible with the restrictive provision 
as to the amount of damages to be recovered in case of 
loss.” If indeed the provision is of such a nature as wUl 
discharge the defendant from all liability under the contract, 
unless the plaintiff has complied with the condition, (as 
was the case in Clay v. Willan (a), where the goods were 
not to be accounted for to any amount, unless properly en¬ 
tered and paid for,) that will not merely operate in reduc¬ 
tion of the damages, but in bar of the action; and diorefore 
in such a case, if the defendant pays money into court on a 
declaration against a carrier in the common form, he can¬ 
not afterwards give in evidence such a provision, which 
entirely negatives the contract as stated in the declaration. 

Payment of money into court ought to be proved by the 
production of the rule of court, or by the office copy of the 
rule. It will not be sufficient to call the attorney, who has 
taken the money out of court. (3) 

Thirdly, as to bills of particulars. — It has been before 
mentioned that a bill delivered by an attorney to his client 
for business done during a certain period, or to a tradesman 
for goods sold, is strong presumptive evidence against any 
additional item within the same period. The party is not 
however precluded from shewing that items, included in a 
subsequent bill, have been omitted by mistake in the former 

(i) aEast,xa8. As to the commencement of thepne- 

(l) 1H.Bl.298. 6East,57o. tice of paying money into court, see 

(3) Israel v. Benjamin, 3 Campb. 40. a H. BL 376; i Ld, Raym. 234. 
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bill, and that the business which is tlie subject of the charge 
has been done by him for the defendant. A bill of par¬ 
ticulars, delivert'd under a Judge’s order, is more conclu¬ 
sive ; its sole object is to inform the opposite party of what 
he ought to come prepared to try; and it will effectually 
preclude the party, who delivers it, from giving evidence of 
any other demand not there stated. Thus, where a decla¬ 
ration contained a count for money had and received for 
tlie plaintiff’s use, and also a demand for hoi;|(es sold by 
the plaintiff to the defendant himscltj and the bill of par¬ 
ticulars specified the last demand alone (i), it was decided 
that the plaintiff could not give evidence of horses being 
sold by the defendant as the plaintiff’s agent; for, a con¬ 
tract for the absolute sale of horses to the defendant is 
essentially different from a contract to repay money re¬ 
ceived on a sale of horses by commission; and the pro¬ 
ceeds of such a sale by the defendant could only be reco¬ 
vered under tlie count for money had and received, which 
the plaintiff abandoned by confining liis bill of jiarticnlars 
to the demand stated in the other count. So, where the 
declaration contains a count on a promissory no^e together 
w’ith money counts, and the particular of demand includes 
only the note, the plaintiff will not be allowed to prove 
the consideration for wliich the note was given, and if he 
cannot recover upon the note on account of the want of 
a proper stamp, he will be nonsuited (2). And although 
the plaintifli on jiercciving the defect of liis first particular 
of demand, which only mentions the jiromissory note, 
delivers a second bill of particulars large enough to com¬ 
prehend the original tlcbt, yet this will not avail him, 
unless the second particular has been delivered under a 
judge’s order (3). On tlie other hand, if the plaintiflj 
either before or after delivering a bill of particulars under 
a judge’s order, makes a demand of payment only for a 
part of tlie articles specified in the bill, such a demand 

(i) Holland v, Hopkins, % Bos. Pull. (a) Wade v. Beasley, 4. E<p. N. P. 
>43- C. 7 . 

(3) Prawn V. Watts, i Taunt. 353. 

J _ will 
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will not have the effect of confining liira In his evidence, 
nor supersede the bill of particulars (i). If the plaintifir 
ill the former case could have recovered on the promis¬ 
sory note, he might have recovered interest also, as 
arising out of the principal and incident to it, though 
interest has not been specifically claimed in the parti¬ 
cular of demand which gives notice of the amount of 
the note, (a) 

111 an action of assumpsit, where the defendant pleaded 
in abatement, that the promises were made by himself and 
another person jointly, on which plea issue was joined, and 
on the trial it appeared from the bill of particulars that some 
of the articles had been furnished to the defendant jointly 
with the person named in the plea. Lord Kenyon C.J. held 
that the plaintiff* w’as bound by his bill of particulars, which 
supported the defendant’s plea; and therefore he nonsuited 
the plaintifr(3). Here the articles stated to have been 
furnished on the joint credit of the defendant and another 
person, w'cre items of the plaintiff’s demand ; and a neces- 
sai l/ i>art of his bill of particulars, if he intended tp recover 
payment upon them against the defendant. And this 
seems to distinguish the case from that of Miller v. John¬ 
son (4), which was an action for the sale of some lottery 
tickets, and as proof of the sale the particular of the defend¬ 
ant’s set-off was produced, which mentioned the fact of tlie 
sale of the tickets to himself: but Cli. J. Eyre, who tried 
the cause, was ol‘opinion that the particular could not pro¬ 
perly be used against the defendant for this pnrppse, 
and that the fact of sale ought to be proved by other 
evidence, 

f 

The use of a bill of particulars is to pi’cvent tlie incon- 
veniencies which might otherwise arise i'rom the general and. 

fl) Short V. £dwatd$, l Esp. N P. 0 ) Colson v. Selby, lEsp. N,P, C. 
^' 373 * 4<ii. A rule to set aside the nou.i''t 

(2 - Blake v. Lawre.nce, 4 Esp. N. P. was aft,erw3rds refused hy the Couu. 

^ a Esp N,P. C. 6o». 
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imtlcfined statements in the plaintiif’s declaration, and to 
apprise the defendant of the particulars of the demand, 
which the plaintiff has against him. If it gives sufficient 
iufomiation to the opposite parly to guard him against sur¬ 
prise, it answers the purpose for which it was intended, and 
will be sufficient, though it may be in some respects inac¬ 
curate. Thus in ah action of n^^shnipsit for money paid to 
the defendant’s use, w'here in the bill of particulars an item 
for money advanced was by mistake written under the name 
of A. B. instead of being written under that of C. D. in 
another part of the particular, and thus appeared to have 
been advanced to the former, Lord Ellenborough allowed 
the plaintiff to prove that the item in question was intended 
and must have been understood to refer to the latter name, 
but by mere clerical error had been misplaced ; and that if* 
the defendant could shew by affidavit that he had been mis¬ 
led by the plaintiff’s particular, it might furnish a ground 
for the Court afterwards to set aside that particular sum (i), 
So where the work, for which the action was brought, was 
stated by the particular to have been done in a wrong 
month, when in fact no work had been done, the plaintiff 
was allowed to give evidence of his having done work for 
the defendant in the other month (2). And although the 
general rule is, tliat the party shall be confindd to his own 
bill of particulars, and not admitted to give evidence of any 
additional demand, yet under certain circumstances, in a 
case where the proofs pi'oduccd by the defendant himself 
established another claim in his favour, the plaintiff has 
been allowed to have the benefit of such evidence even be¬ 
yond the contents of the particular. Thus, where an action 
was brought by one pai:tner against another to recover a 
balance due on a statement of accounts, the plaintiff by his 
bill of particulars confined himself to tlie balance due on 
separate accounts^ in support of which he gave in evidence 
an account by the defendant making himself debtor to a 

(i) Day V. Bower, i Cainpk n. (a) Millwood v. Walter, a TaoiiL 
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certain amount; and in answer to this evidence the defend¬ 
ant produced an account subsequently rendered by the 
plaintiff^ according to which there appeared to be a balance 
due on the separate accounts to the defendant; but on the 
opposite side of the page, there was a statement also of the 
2)artnet'ship accounts, on Vhich the balance was in favour 
of the plaintiif and greatly exceeded the balance on the 
separate account. It was objected that the plaintiff could 
not recover beyond his particular; the Court however said, 
that the defendant himself had given the plaintiflT a better 
case than he was at liberty to make for himself^ and 
that the plaintiff was entitled to a verdict for all 
that had been proved to be due to hira(i). Tlie 
parties afterwards came to a compromise, and agreed 
upon the sum to be recovered. It is to be observed, that 
there were peculiar circumstances in this case; the written 
paper, which the defeiidant gave in evidence as the writing 
of the plaintiff, could only have been admitted as one 
entire writing, the whole to be taken together, and was not 
admissible merely in parts; ^the detendant could not use 
in evidence the separate account of the plaintiff without 
admitting also the partnership account, which was written 
by him on the., same paper, since the one part might have 
explained or referred to the other, and if the statement of 
a party is given in evidence against himself, the 'whole of 
the statement ought to be received, though all its parts 
may not deserve the same credit. But it appears to be 
too much to infer generally from the authority of. this 
case, that, because the evidence adduced by the defendant 
shews, there were other items which might have been in¬ 
cluded in the bill of particulars, the plaintiffs ought there¬ 
fore to recover on these items, as well as upon those which 
are specifically mentioned. The case in question must be 
considered as a particular exception, and not as establi^- 
ing a rule of so wide and general a nature. The plaintiff, 
it is presumed, can neither cross tomine the defendant’s 

(i) Hum v.Watkis, z Cainpb,6S, 
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witnesses to any claim, which he has not comprehended 
ir\ his particular of demand, nor can he at the trial avail 
himself of any such claim, tliough disclosed by the wit¬ 
nesses on the other side in their examination in chief. 


Sect. 

The Affirmative of the Issue is to he pr^d. 

The next rule is, that the point in issue is to be proved 
by the party who asserts the affirmative; according to the 
maxim of the civil law, “ ei incumbit probatio, qui dicit, 
non qui negat.” Thus, in an action for a loss by barratry 
in the master of a ship, where it was objected by the de¬ 
fendant, that the plaintilF ought to prove that the master 
was not also the owntn* or freighter, and that he did not 
act under the direction of the person who was, in which 
case barratry could not be committed, the Court held, 
that, if the master w'as owner or freighter, or acted under 
the direction of the owner, the burthen of proving that fact 
lay on the defendant (t). In an action on the game laws, 
though the plaintiff must aver, in order to bring the de¬ 
fendant within the act, that he was not duly qualidcd ; yet 
it is not necessary to disprove his qualifications; but it will 
be for the defendant, if he can, to prove hijnself qua¬ 
lified (2}. And there appears to be no good reascyi, why 
the same rule of evidence should not be adopted in pro¬ 
ceedings on convictions before magistrates, as well as in an 
' action for penalties. A distinction has, however, been 
made; and some of the Judges have been of opinion, that, 
on such proceedings, some evidence of the want of qualifi¬ 
cation ought to be produced (3). But it is admitted, that 


(i) Ross V. Hunter, 4 T. R. 33,38. 
(i) By Ijord Matiifitld, in Spieres v. 
Earkcr, i T. R. 144; Boiler, J. in 
I T. R. ('>49 ; Heath, J. in Jelfe v, Bal¬ 
lard, I Bos. Pul. 468 ; Chambn^, J. in 
Prontine v. Frost, % Bos. P# 307; 
adm. per Cur. in R. v. Stone, X East, 
ijo. 


{3) R.v. Jarvis, i Burr. 148, T53 ; 
1 East, 643, (c) S. C. By I.ord 
Keuyon .ind Grose, J. in R, v. Stone, 
I East, 649 ; and Chatnbre, J. in 3 Bos. 
Pul. 307. And see R. v. Marriott, 
I Str. 66; Bluet q. t. v.l^cds, Com. 
Rep. 522, 5.—Contra Lawrence, J. 
and Le Blanc, J. l East, 653. 
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only general evidence of tl^is negative feet can be neces- 

sary»(i) 

Where one party charges another with a culpable omis¬ 
sion or breach of duty, the general rule above laid down 
does not apply. In such a case, the person who makes the 
charge is bound to provi^ it, though it may involve a nega¬ 
tive ; for it is one of the first principles of justice, not to 
presume that a person has acted illegally, till the contrary 
is proved. Thus, in a suit for tithes in die Spiritual 
Court, where the defendant pleaded, that the plaintift’ had 
not read the thirty-nine articles, die Court put the defen¬ 
dant to prove the fact, though a negative ; upon which, he 
moved the Court of King’s Bench for a prohibition; but 
it was refused, for the reason already stated ^ 2). So, 
in an action by the owner of a ship against the defen¬ 
dants, for putting on board a quantity of combustible and 
dangerous articles ‘‘■without giving due notice thereof,” 
the Court held, that it lay upon the plaintiff to prove this 
negative averment (3), So <00 an indictment on the statute 
42 G. 3. 107. s. 1., which makes it felony to course deer 

on an inclosed ground •withmt the consent of the tmner^ the 
negative ought to be proved, that the owner had not given 
his consent. (4) 

I^is a general rule of evidence, that the burthen of 
proof lies on the person, \^ ho has to support his case by 
proof of a fact, of which he is supposed to be cognizant. 

Thus, in an action by the assignees of a bankrupt, where 
the defendant, under a notice of set-ofi^ gave in evidence 
promissory notes dated before the bankruptcj% the Court 
held that he ought also to shew, that the notes came to his 
hands before that time (5). So whera the question is on 

(x) R. V. Crowther, I T. W. 115. case, BhH. N. P. [* 9 ^]. R..v. Combs, 

(a) Moiikev.Butler, i Roll. Rep.83. Comb. ?7. 
cited by I.ord KUcnboroui^h, 3 East, (3) Williams v.E. Ind. Comp. 3East, 

199; Powell V, Milbaiik, % Black. Rep., 1^', 9. 

851, S. P. See also I.ord Halifax's R. v. Rogers, a Camp. 654. 

(5) Dickson v. Evans, 6 T.R, 57. 
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rfie Jf'gitimacy of a cbilJ, if a legal marriage is proved, 
the legitimacy is presumed, and the party who asserts the 
illegitimacy ought to prove it (i); But if there has been a 
divorce d mensd et thoro^ the presumption is, that a child 
bom afterwards, (as a year after the sentence, &c.) is ille¬ 
gitimate (2); it will be sufficient tb^efore in sudi a case to 
prove the divorce; and this wM call upon the opposite 
party to establish the legitimacy by proof of access. So 
where the issue is upon the life or death of a‘person, the 
proof of the fact lies upon the party who asserts the death, 
for the presumption is that the party continues alive, until 
the contrary be proved (3). But where no account can be 
givMi of the person, this presumption of die duration of 
life ceases at the expiration of seven years from the time 
when he was last known to be living (4); a period, which 
has been fixed, from analogy to the statute of bigamy (5), 
and the statute concerning leases determinable on lives { 6 )** 
Thus in the case of Doe v. Jesson, where it was proved 
that a person went to sea at a particular time, which was 
the last account given of him, his death was presumed 
at the end of seven years from that time. And therefore, 
where the defendant pleaded coverture in bar of an action 
of assumpsit, and proved her marriage, and that her hus¬ 
band went abroad twelve years before the commencement 

(i) See ante, p. tia. (4) Doe dem. George v. Jesson, 

(a) Parishes of St. George and St. 6East, 80, 85. ts 

Margaret, i Salk. x 3 .^. See ante, p.113. (5) St. 1 J. l. c. xx, s.2. 

($5 Wilson V. Hodges, * E.ast, 31 z. (6) St. 19 C. 2. c, 6. 


** The statute of bigamy contains a proviso, that “ it shall not extend to any 
person, whose husband or wife shall be continusUy remaining beyond the seas by 
the spece of seven years together, or whose husband or wife - shall atjset^ him or 
herself the one from the other by the space of seven years together within the 
king’s dominions, the one of them hot knowing the other to be living within tliat 
time.” It has been held, that the last clause, (namely, ** the one of them not 
icnowing,” See.) relates eai^r vth«i 4 d clause, and not to the ^rst respecting com¬ 
morancy beyond the seas; and consequently that the second marriage is not felo¬ 
nious, where either of the parties is beyond the seas for seven years, though the 
party in this country had notice thfft the other was living. 3 Inst. 88. xHale P. C* 
C<tx, 4BlCom. 
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of the actions this was held not to be sujSicient, and the 
defendant was required to prove that her husband was 
alive within seven years (i): without such additional proof* 
the jury might have presumed the death of the husband at 
the time of the promise, wliich would hf^ve been against the 
defendant’s plea. 

Although, in general, it is necessary for a party, who 
brings an action, to prove all the material facts which he 
alleges in support of his claim, yet where the defendant 
pleads a fact within his own knowledge in discharge of 
himself, and the plaintiff still insists on the defendant’s 
liability, alleging the same fact in his replication, there 
the burthen of tlie proof lies on the defendant, not upon the 
plaintiff. Thus in an action of assumpsit, where the defen¬ 
dant pleaded infancy, and the plaintiff replied, that the 
defendant, after he had attained his full age, ratified and 
confirmed the promise and undertaking,” the Court held, 
that the mere proof of a [promise to pay was sufficient on 
the part of the plaintifi‘; and that it was for the defendant 
to prove the personal incapacity to contract, on which he 
grounded his defence, and wliich lay so peculiarly within 
his own knowledge. (2). 


Sect. V. 

The Suhstame onl;y 0 ^ the Issue need be pnmd. 

The next rule to be considered is, that, on any issue, it 
will be sufficient to prove the substance of the issue. Tims 
where the defendant pleaded payment of the principal sum 
and of all interest due, and it appeared in evidence that a 
gross sum was paid, not amounting to the full interest! but 
accepted by the plaintiff as full payment, the Lord Ch. 
Justice Raymond held the proof to hm itt£Bicient(3). So, 

(0 Hopewell v, De Pinna, % Campb. (a) Borthwidc v. Canruthers, x T. R. 

XJJ. 648. 

(.3) Price V, Brown, a Str, 690. 
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in an action upon a special promise to deliver up a bond 
on the payment of a sum of money, whicli had been bor¬ 
rowed of the defendant; the evidence for the plaintiff was, 
that the money had been tendered to the defendant, and 
tlie bond had been demanded, but refused; and, an ob¬ 
jection being made on the part^a^ the defendsmt, that the 
plaintiff’s case had not been |#(|ved as laid, Lee Ch. J. 
over-ruled it; and the Court of Common Pleas, after taking 
time to consider, were unanimously of opinion, that the 
evidence w\i3 sufficient to support the declaration; as the 
tender on the one side, and the refusal to accept on the 
other, were in point of law equivalent to payment, (i) 

In an action of waste for cutting down a certain number 
of trees, protif that the defendant cut a smaller number is 
sufficient; for, in effect, the issue is waste or no waste(2). 
So, in an action against a sheriff^ where the plaintiff de¬ 
clared, that he had J. S. and his wife in execution, and 
that the defendant suffered them to escape, and a special 
verdict was found, that the husband alone was taken in 
execution, (the execution being for a debt due from the 
wife before coverture,) and that he escaped, the Court held 
that the substance of the issue was found, and gave judg¬ 
ment for the plaintiff {3). In an action on a simple con¬ 
tract, whether assumpsit or debt, the plaintiff may prove 
and recover a less sum tlian he has demanded in the writ; 
and for this reason, it has been held, that a declaration in 
such action is not bad for specifying a less sum, though the 
breach assigned is the nonpayment of the whole sum de- 
^ manded. (4) 

In actions for slander, tlie courts used at orie time to 
hold, that the })laintiff was bound to prove the words pre¬ 
cisely as laid; but it is now settled, that it will be sufficient, 


(i) Alcorn v. Westlirook, i \Vil$. 
115 ; Wright J., at lira, contra. 

\t') Co. Lit. a Roll. Ab. 

706, tit. Vvidut, C, Alt, 40. 


(3) Roberts and Wife v. Herbert, 
i Sid. 5. S. C. cited Bull. N. P. 299. 

(4) V. Cox, t H, Bl. 249. 
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if the plaintiff prove the substance of the woitls. And if 
the declaration contain several actionable words, the plain¬ 
tiff will be entitled to a verdict on proving some of them (1). 
In the late case of Hall v. Smith (a), where the declaration 
stated, that the plaintiff was a trader at C and also a 
trader at O, and that tbe,defendaut spoke concerning the 
[)laintilf as such trader, he 'was a banh "ipt at C, &c., 
it was proved at the trial, that the plaintiff caiTied on a 
trade at O, But not that he carried on the other trade at C 
as stated, and the words spoken of him were that he was a 
bankrupt at C in the liquor trade, (which was the trade car¬ 
ried on at O), the Court held, that the substance of the 
charge had been proved, and that the place, where the 
plaintiff w'as stated to have become a bankrupt, was im¬ 
material. 

In an action of replevin, where the defendant avowed 
taking the cattle as daniagc-fcasant, the plaintiff pleaded in 
biir, that one W was seized of a house and land, &c., 
whereto he had common &c. and demised the same to 
him to hold from a certain day next before for a year, 
the avowaTit traversed the lease modo et formA, upon which 
issue was taken ; the jury found a special verdict, that W 
made a lease to the plaintiff on the day stated for a year; 
xand the plaintiff had judgment, for although this is not the 
same lease as pleaded, (since this begins on the day and the 
otiier not so soon,) yet, the Court said, the substance of the 
issue is, whether or not the plaintiff had such a lease, as 
by force tliereof he might have common at the time, and 
this appeared to be the case here. (3). But, the Court 
added, it (the verdict) must not depart altogether from the 
form ofTtho issue; for if it had been found that he had 
right of common by a lease from another, or as an owner, 
tliat had been clearlv out of the issue botli in matter and 
form. And they admitted, that if the plaintiff had declared 

(I'j Comiugnon v. Marlin, 2 Bl. Rep. (,0 I’opc Skinner, Hob. 72. S. C. 
79” ciuil, UiiU N. P. j'.o. 

i%) I Mv.i' fz S.l it';. 
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thus in fjectitme frmm, it would have berai clearly against 
him, for there-he demands and recovers the and there¬ 
fore must make his title truly. In the principal case, as 
the reporter observes, the jury might have found directly 
against the plaintiff non dimisit nwdo et foi'mdy and could 
not safely have found a general li^rdict for him; but, the 
jury having found specially, thif^CJourt gave judgment for 
the plaintiff, (i) 

In replevin, if the defendant avow taking the cattle as 
damage-feasant, and the plaintiff justify for common, and 
aver that the cattle were levant and couchant, on which 
issue is joined, proof only for paH of the cattle is not 
sufficient, for the issue is upon the whole (2). So, if the issue 
joined between the parties were, whether A and B were 
churchwardens, proof, that one was and not the other, 
would not be sufficient (3), So, where the delaration 
averred, that the plaintiff was constable of a particular 
parish^ and that he was assaulted in the execution of his 
office as constable, and it appeared on the evidence, that 
he had been sworn in to serve for a whole liberty, which 
the parish formed a part, this was held to be a materia! 
variance. (4) 

On a charge of petit treason, if the killing with malice 
is proved, but no circumstances of aggravation are proved 
to make the offence treasonable, the prisoner may be found 
guilty of the murder. So on an indictment for burglary 
and stealing goods, if it appear that no burglaiy was 
committed, as where the breaking and entering were not 
in the night, the prisoner may be found guilty only of the 
simple larceny (5); so, on a charge^pf robbery, vrhexe the 


(1) S. C. cited as to this point, Com. 
Dig. tit. i’leader, S.7. 

(a) Slopcr V. Allen, aRoItAb. 706. 
tit. Trial, C. 41. S. C. cited Bull. N. 
P- 299. See also Cont^ v. Vtrden, 
cited from MS. in i Sclw. N. P. 393 ; 
Griffin v. Blandford, Coivp. 6 z ; Brook 


V. Willett, % H. Bl. 2345 * Campb. 
314, Si as to variances in die proof of 
a prescription or rustom. 

(3) Bull. N. P.299. 

(4) Goodes V. Wheatly, i Campb. 
N.P, 0.231. 

(j) » East, P. C. J13. 
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property was not taken from the person by violaice or by 
putting him in fear. S6, on the trial of an indictment for 
murder, the jury may find the prisoner guilty of man¬ 
slaughter only; frr the principal matter is the killing, and 
the malice is only a circumstance in aggravation (i). And 
if the manner pr means of the death proved agree in sub¬ 
stance with the means chugged in the indictment^ it will be 
sufficient; as, where the indictment is for killing with a 
dagger, and the evidence prove a killing with a staff (2); 
so, if the indictment be for killing witli one sort of poison, 
and the evidence proves the killing with another, such evi¬ 
dence maintains the indictment, because the proof of the 
instrument is not absolutely necessary to the proof of the 
fact itself (2); but if the charge is for poisoning, and the 
death is proved to have been caused by striking or starving, 
&C., this evidence w'ould not support the indictment as the 
species of death in the one case is totally different from 
that in the other. (3) 

So, if the indictment charges that A gave the mortal 
blow, and that B and C were present abetting, &c., but on 
the evidence it appears that B struck, and that A and C 
were present &c., this is not a material variance, for the 
stroke is adjudged in law to be the stroke of every 
one of them, and is as strongly the act of the others, as 
if they all three had held the weapon, and had altogether 
struck the deceased (4). But If two persons are indicted as 
principals, and one is proved to be only accessary, he must 
be discharged on this indictment (5). So one indicted as 
accessary befbre cannot be convicted upon evidence'proving 
him to have been (principal in the second degree) present 
aiding and abetting ai the fact (6). In Mackalley’s 
case (7), where the prisoner was tried for the murder of a 


(1) Mackalley’s case, 9 Rep. 67* b. 
Co. Lit. 28%. a. Gilb. £v. 233. 

(2) 9 Rep.67.a. GiIb.Ev.231. x East, 
P.C. 341. 

(3) Ih. and 2 Inst. 319. 

(4) Mackalley’s case, 9Rep. 67.b. 


4 Rep. 42. b. Wallis’s case, x Salk. 
334. 

(5) Glib, Ev. 232. 

(6) Gordons case, l East, P. C. 
35 »- 

(7) 9 Rep. 61. b. 67.9. 68.3. 

Serjeant 
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scrjcant at macc in London, the indictment charged, that 
the sheriff made a precept to the sorjeant for the arrest, 
and it appeared upon' the evidence, that there was no 
such precept, but that the serjeant made the arrest ex 
officio at the plaintiff’s request on tlie entry of the pUiiiit, 
according to the custom of the city; and all the judges held, 
that the variance between the indietment and the evidence 
was not material, because the warrant to arrest was only a 
circumstance, and the substance of the matter had been 
found, w’hich w'as, that the prisoner killed an officer in the 
law ful execution of legal process. The Judges were also 
of opinion, that the indictment might have been general, 
(that tlio prisoner feloniously and of his malice prepense 
killed, &c.) and that the special matter might luivc been 
given in evidence; and since the indictment in the prin¬ 
cipal case contained such an averment, they held that the 
charge of murder had been proved, notwithstanding that 
the special matter given in'evidence might vary in sub¬ 
stance from the special matter contained in the indictment. 

A\aiments A great vfu'j^ty of CUSP'S occur in the books witih respect 

material! iieccjisity of proviiig averments in pleadings. Imma¬ 

terial averments need not be proved; but because an aver¬ 
ment might have been unnecessary, it will not therefore 
follow that it is irninate<^al(i). The general rule on this 
subject is, that if the whole of an averment may be struck 
out witliout destroying the plaintiff’s right of action, it will 
not be necessary to prove itj but it is otherwise, if the whole 
cannt>t be struck out without getting rid of a part essential 
to the cause of action; for then, though the averment be 
more particular than it need have been, the w'hole must 
be proved, or the plaintiff canifot., recover (2). Thus in 
the case of Bri:,tow v. Wright (3which was an action 
against the sheriff for taking the lodger's goods without 

fi) I Maul & Sel. a04. Crawley (l) By Lawrence, J. in 
V. Jlic '.v’ecc,'.^2 Mod. ia,y. Savage q. t. v. Allison, a East, 452. 

V. S'lmli, 2 li'ac Rep. 1191. Turner {3) ailou.’. 664. See 5T. R. 496; 
V. Eya-s, 3 Bos, u i’ul. 4j6. '' % East, 450, a j li East, 9 

Icav" 
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leaving a year’s rent, the declaration stated some particulars 
of the demise I’elative to the time of payment of rent, which 
were negatived by the evidence, and the Court lield that 
the variance W'as fatal. There, it was necessary for the 
plaintiff, in order to shew that he was landlord, to set forth 
a contract between himself and the tenant, and no part of 
the contract alleged couldsbe struck out, becau^ it was in 
its nature entire, tliough it was admitted that the part of 
the contract relating to the time of payment need not have 
been averred. And the case of Williamson v. Allison(i) 
illustrates the other part of the rule, namely, that whore an 
averment may be struck out, it need not be proved. That 
was an action on the case in tort for the breach of a war¬ 
ranty in selling goods unfit for sale, and tlie {leclaration 
averred, that the defendant knew the go(;ds to be in an unfit 
state, of which fact there was no evidence at the trial, but 
the Court held that such proof was unnecessary, for if the 
whole averment respecting the defendant’s knowledge of 
the unfitness for sale were struck out, the declaration would 
still be sufficient to ejititle the plaintiff to recover upon the 
breach o|'-the warranty proved. 

The same rule Is applicable to averments in an indict¬ 
ment. If an averment may be entirely omitted, without 
affecting the charge against the prisoner and without de¬ 
triment to the indictment, it will be considered as surplu¬ 
sage,, and may be disregarded in evidence. Thus, where 
the prisoner was charged with a robbery near the 
and the robbery was proved, but not near the highway (2), 
so, where the robbery was averred to have been committed 
in the hou$e of a certain person named, and the name of the 
owner was not proved (3),’! so, where the ofience of arson 
was stated in the indictment to have been committed in the 
night-time, and Avas proved not to have been in the night¬ 
time (4); ill these cases, all the judges were of opinion, that 

fi'i •2Enst, u6. Sec nlso Peiipin (3) Py'*’« Johnstone?* caseJb. 

T. Solinncu, .5 'r. R. 496. (4) cas?, 2 Eait, P. C, 

(al VVardle’s case, 2 East,P.C.7Sj. 1021. 
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the convictions were proper, and the prisoners were ousted 
of the benefit of clergy. But where the averment in . the 
indictment is s^sibie and material, it ought to*be regularly 
proved; as, where the prisoner was indicted for a burglary 
in the house of J. D. with intent to steal the goods of J. W.^ 
and it appeared in evidence that no such person had any 
goods in the house, but that the name J. W. was put by 
mistake for J. D. (i), the judges held, that it was material 
to state truly the property of the goods, and on account of 
this variance the prisoner was acquitted* 


Variance i Whcrc the action is brought upon a contract, the con- 
tract ought to be stated correctly, and proved as laid; and 
if any part of the contract proved vary materially from 
that stated in the pleadings, the whole foundation of the 
action fails, since the contract is entire and indivisible (2). 
If the contract, therefore, for the breach of which the 
action is brought, was in the alternative at the option of 
the defendant, (as to deliver such or such a quantity of goods 
at one time, and the remainder at another,) it ought to be 
so stated, for if the declaration states an absolute contract, 
and the proof is of a contract in the alternative, the plaintiff 
cannot recover, although the defendant may have deter¬ 
mined his option (3). It will not be necessary for the 
plaintiff to state all the several parts of a contract, which 
consists of distinct and collateral provisions; but it is suf. 
ficient to state so much of the contract, as contains the 
entire consideration for the act and the entire act to be 
done in virtue of such consideration, including the time. 


(1) Jenks’sease, a East, P.C. 514. 
(») I T.R. 440; 3T.R.645. See 
Bristow V. Wright, 4 Doug. 664, (su- 
pr 3 > P* 158., S.C.;) Carlisle v. TVears, 
Cowp. 671; Durston v. Tuthan, cited 
3T. R. 67; Littlerv.Holland,3 T.R. 
Sgoi Hockin v.Cooke, 4T.R.314; 
Leery v. Goodson, 4 T. R. €87; White 
V. Wilson, 4 Bos. Sc Pul. 116; Penny 
V. Porter, '4 East, 4; Weall v. King, 
It East, 454; Brown v.Sayco, 4Taunt. 
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340; Pool V. Court, 4 Taunt 700; Co¬ 
hen V. Hannam, 5 Taunt lot. See 
also '^^itwell v. Bennet, 3 Bos & Pul. 
559, Gordon v. Austin, 4T.R. 611, 
Roche V. Campbell, 3 Can^.N. P. C. 
*47, Hodge v. Fillis, 3 Campb. 463, 
which are cases on promissory notes or 
bills of exchange. 

(3) Penny v. Porter, 4 East, 4; and 
see 4 East, 134; Cooke y.^funstone, 
s Dos. & Pul. N. R. 3j[x, 
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manner, and other circumstances of its performance (1). 
Tims if there is a provision in the contract to discharge tiie 
party from all liability, in case a particulaf condition is not 
complied with, it ought to be set out and strictly proved; 
but it is otherwise, where the provision respects only the 
liquidation of damages on a breacii of the contract; such 
a provision need not bo stated in the pleadings (i). So, in 
an action on the case upon the warranty of a horse, if the 
plaintiff states truly tlie whole of the consideration for the 
promise of the defendant, (vvliicb, in the case referred to, 
was the redelivery of the horse to the delcndant,) and tlicn 
states truly the substantive parts of tlie warranty, of the 
breach of which he complains, this will be sufficient, without 
averring other parts of the warranty which are entirely 
collateral and irrelevant to those stated (2). In the late 
case of Gladstone v. Neale (3', the contract staled was for 
the purcliase of a certain quantity of goods, (“ to wit, eight 
tons,”) and the contract proved was for the purchase of 
“ ahmit S tons,” the exact amount not being known at the 
time of making the contract, but being ascertained before 
the action was brought; and it was determihbd at the trial, 
and afterwards by the Court of King’s Bench, that the vari¬ 
ance was not material. 

In all cases of joint contracts, in writing or by parol, or 
ex quasi contractu^ and in all cases of joint obligationiS, it 
seems now to be settled, that, if one only be sued, he must 
plead the matter in abatement, and cannot take,- advantage 
of it afterwards upon any other plea or in arrest of judg¬ 
ment, or give it in evidence. Thus in an action against 
the defendant as drawer o£a bill of exchange, who pleaded 
non assumpsit, and it a^eared in evidence at the trial, that 
the bill was drawn by the defendant anti anotlier jointly; 
on a motion to set aside the ve.dict, (w'hich had been 
found for the plaintiff,) upon the ground of this supposed va- 

(i) Clarke v. Gray, 6 East, 564.9; (*) Mies v. Sheward, 8 East, 7. 

and see supra, p. 144, S. C. ( 3 ) ^3 East, 410 
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riance^ the Court of Exchequer were clearly of opinion, 
that there was no variance betwe«i the bill of exchange 
proved and that%hich was declared upon (i). The same 
rule holds, when the action is brought against one of seve< 
ral partners; the defendant must plead in abatement, and 
cannot give the partner^iip in evidence under the general 
issue (2). Formerly, a diflPerent rule was adopted, on the 
ground of a supposed variance (3). But with respect to 
thepar^^ suing^ the rule is still the same; namely, that if 
an action of assumpsit is brought by one only of several 
persons, who ought to join, the defendant may take advan¬ 
tage of it upon non assumpsit. (4) 


Variance in 
proof of 


JetJ, 


/ 


Where a deed is declared upon, and it appears on com¬ 
paring and reading the record with the instrument produced, 
that some of the words stated in the pleadings as descrip¬ 
tive of the deed, (and which cannot be rejected as sur¬ 
plusage,) vary from the deed, the variance will be fatal (5); 
and though some parts of the deed, which the declaration 
purports to set out at length, need not have been stated 
at all, or might have been stated shortly according to their 
legal effect and c^ration (6), yet if they are set out at 
length, they ought to be proved as laid, and in case of a 
variance the plaintiff must fail. 


Variance A Similar rule has been laid down, where a record is re- 
ferrcd to in the pleadings. If the allegation is descriptive 
of the reebrd, it ought to be strictly and literally proved as 
laid. Thus, in the case of Green v. Rennett(7), where a 
writ was described in terms, when sued out and when re- 


(i) Ernns V. Lewis, 1794, MS. case, 
rq>orted in Mr. Serjt. Wiiliame’s edit, 
of Saund. l V. ^x. d. See also Ger- 
main V. Frederick, MS. case, id. and 
Cowp. 83a, 

(») Rice V. Shute, 5 Burr. 26tx. 
Abbott V. Smith, % Black. 947. 

(3) Bovon V. Sandford, % Salk. 440. 

(4) 2 Str. 820. Graham v. Robert¬ 
son, 2 T. R, 282; and see x Saund. 
291. f. note. 


(j) Pitt 9. Green, 9 East, x88; 
Bowdhch V. Mawley, i Campb. 195. 

(6) Dundass v. Lord Weymouth, 
Cowp. 665 ; Price v. Fletcher, Cowp. 
727; Roulston v. Clarke, 2 H. Bl. 563. 

(7) iT.R. 6j6; 9 East, 161,163. 
Brown v. Jaco!)s, 2 Esp. N. P. C. 726, 
R. V. Taylor, i Campb. N. P. C. 404. 
See also Com. Dig. tiu Record, (C), 
(D). 
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t urnable, and on the production of the writ itself it appealed 
to be returnable on a different day from that stated in the 
declaration, the Court held that the val^ance was fatal, 
though the day of the return was laid under a * videlicet. 

The return-da^ was material in that case, because it waa 
part of the description of the writ stated, which could only 
be proved by a writ returnable on the same day. But 
where the pleadings do not undertake to set out the tenor 
of the record, and the substance only of the record is stated, 
there a variance between the allcflfation and the record will 
not be fatal, and it will be sufficient if the allegation is 
substantially proved. Thus in the case of the King v. 

Lookup, on a prosecution for perjury, where the objection 
was, that the indictment stated a bill in Chancery to be di¬ 
rected to Robert Lord Henley, &c., and it appeared in 
cvitlence to have been directed to Sir Robert Henley, 

Knight, &c., the Court over-ruled the objection, and held 
it to be sufficient, that the complainant had preferred a bill 
before the person who held the great seal, by whichever 
title he was styled (i). So in the late case of Purcell 
V. Macnamara (a), in an action for a malicious prosecu- 

(i) R. V. Lookup, cit. 1T. R. *40, (l) 9 East, 157. See also Philips 

9 E ist, 163. See also R. v. Payne, cit. Bacon, 9 East, 298. 

9 East, 158. , 


• "Wniere the circumstance averred in the pleadings, (as of « particular sum or Effect of 
day,) is material, the addition of a videlicet will not render the averment imma- videlicet, 
terial, (Grimwood v. Barrit, 6T.R. 460, 3) ; tliough the omission of a videlicet 
may in tome easet make an averment material, nrhich would not otherwise be so. 
(Symmons v.Knox, 3 T.R. 65, 8.) If therefore the day laid in the declaration 
be material, it must be proved, notwithstanding that it is laid under a videlicet. 

It is by no means generally true that the omission of a videlicet will make it ne. 
cessary to prove the particular sitm or day, &c. strictly as laid. Some cases have 
been already mentioned, where a variance in the proof of circumstances 
kas been adjudged to be immaterial. (Vid. supra, p. 161.) ft will be sufficient te 
add one other example. On an indictment for stealing goods in a dwelling- 
house under tne statute x% Ann. St. I. c. 7., it is not necessary to prove that the 
goods were of greater value than 408., though that may be averred ht^the indict¬ 
ment without a videlicet. And see R. v. Burdett, x Ld. Raym. X49. R. v. Gill- 
ham, 6 T, R. Gwinnet v. Philips, 3 T. R. 643. and 2 Cumpb. 231. 
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tion, where the allegation was, that the defendant prose¬ 
cuted an indictment against the plaintiilj until afterwards, 
sc. on a certain day named, the plaintiff w'rs in due manner 
acquitted, &c.; and to prove this allegation the record of 
acquittal was produced, which shewed that the acquittal 
was on another day, the Court held that the variance was 
not material, and that the averment had been substantially 
proved. Here the day was not alleged as part of the de¬ 
scription of the record; but the substance of the allegation 
was, that the plaintiff had been acquitted on the prosecu¬ 
tion. And “ it was no more necessary,” said Mr. Justice 
Lawrence, ‘‘ to prove the precise day of the acquittal as 
laid in the declaration, tlum it is, upon an indictment for 
murder or in a dedaratioh upon promises, to prove the 
precise day, as laid, of committing the murder or of making 
the promise.” In this respect, it cannot be material, whe¬ 
ther pnmf is by matter of record or by parol. If, indeed, 
the declaration had proceeded to state that the acquittal 
was on a certain day as appears hy the record^ that might 
have been considered as descriptive of the record, and then 
the variance would have been fatal, (i) 

Variance in It is a rule in pleading, that every material fact which is 
issuable and triable, must be averred to have happened at a 
certain time (2). However it will not generally be neces¬ 
sary to prove the time precisely as laid, unless that parti¬ 
cular time is material. Thus in an action on a promissorv 
note, W'liCTe the declaration states that the defendant on 
such a day made, &o., proof that he made his promissory 
note on a different day would be sufficient. So in an ac¬ 
tion for assault, battery, taking of goods, &c., where the 
defendant pleads the general issue, the plaintiff will not be 
CQnftncd to ^e day stated in the declaration, but may prove 
tlte assault, &c. on any other day before the commencement 

(t) 9EasM6i. And see Turner Wood, 4Taun^ 13. Cora, Dir. tit, 
V, £ylcs, 3 Bos. & Pul. 456. Wigley Record, (C). 

V. Jones, 3 East, 440, Readshavv v. («) jT,R.620. 
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of the action (i). If the defendant justifies by s(m assatdt 
on the same day, and the plaintiff trav§t‘ses thei cause of 
justification, and at the trial Uie defendant proves the tres¬ 
pass on the same day, there the plaintiff cannot give evi¬ 
dence of an assault on another day (2). And though the 
defendant should prove the assault of the plaintiff on an¬ 
other day, yet the plaintiff, after having made such a 
traverse, cannot prove another assault on a different 

riay- (3) 

With respect to variances ih the place laid in the dccla- Variance in 
ration: It has been held, in an action for non-residence, 
where the parish was described as St. Ethelhurg^ and proved 
to be St. Etfielhurga, that the variance was fatal (4) : so, in 
an action of ejectment, whei’e the premises were described 
as situate in the iwifed parishes ff A and B, but were 
proved to be in the parish of A, and the two parishes were 
united only for the single purpose of maintaining the 
poor(c). But where the premises were described as lying 
in the parish (f A and B, and it appeared in evidence 
that part lay in A and part in B, but that there was no 
such parish as the parish of A and 71 , the Court held, that 
the vfQvdi parish was mere surplusage, and tliat the plaintiff 
w’as entitled to recover the lands in B as well as in A (6). 

So, where the premises were laid to be in the parish of 
Farnham^ and were proved to be in the parish of Farnham 
B(yyaU but it did not appear that there were two Fanihams^ 
the Court held that the variance was immaterial (7); so 
also, in an action for use and occupation, where the premises 
were proved to lie in the parish of St, Mary Lamhcth^ but 


(1) Co. I.it. 282,3, !>. 2 Roll Ah, 

687,689. tit. Verdict, (N). Com. Dig. 
tit. PleaJei. (S. 12). 

(2) Downes v. Skrytnsher, BrownL 
#33 » # Roll. Ab. 687 .1 30, S. C. 

(3) 2 Roll Ab. 68c, tit. Evidence, 
(Cl, Art. 3. Thornton v. Lvster, 
Cro. Car. 514, contra, (Jones J. doubt¬ 
ing), Roll. Ab. Ib. bee a Saund. 5. 
note, 3. 


(4) Wilson q. t. V. Gilbert, 2 Bos. 
Pui 281. 

(5) Goo.ltit 1 e dem. Pinsent v. L:^ 
minian, a Campb. 274. 

•(6) Goodticle dem. Bremridge v. 
Walter, 4 Taunt. 671. The case of 
Wilson V. Clark, therefore, (t £sp. N. 
P. C. 273.),seems doubtful. 

(7) Doe- dem. Toilet v. Salter, 
13 East, 9. 
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were described in the declaration as in the parish oiLam¬ 
beth, which last was the name generally known (i). And 
this has over-ruled an older case, where a variance between 
the parish of Chelsea and the parish of St. Lvkis Chelsea 
was held at nisi prius to be fatal (2). In an action for use 
and occupation, although it is not necessary to describe 
where the premises lie (3), yet if they are described in the 
declaration as situate in a certain parish, and are proved to 
be in a different parish, the plaintiff cannot recover (4), 
Where the parish or place mentioned * is mere matter of 
venue, and not of local description, (as, in an action for a 
nusance defamatory to the plaintiff’s character, where the 
declaration stated, that the defendant erected the nusance, 
complained of, in the parish of A, in a street adjoining to 
the plaintiff’s house, 3tc.) the actual situation of the house 
is immaterial, and the plaintiff may recover, though it 
should be proved that there is no such parish. (5) 


The same rule, which has been laid down with respect to 
civil actions, applies also to the case of an indictment; on 
the trial of which, it will be sufheient to shew, that the 
offence was committed in some place within the county or 
other division; and it seems to be agreed, says Mr. Scijt, 
Hawkins (6), tliat a mistake of the pilacc in which an offence 
is laid will not be material upon the evidence on “ not 
guilty” pleaded, if the fact be proved at some other place 
in the same county. Where a felony is stated to have 
been committed at a certain place named in the indictment, 
gnd there is no such place in the county, the indictment is 
void. (7) 


(i) Itirdand v. Pounsett, i Taunt. 

And see 3 Taunt. 140. 

'^(3) King V. Fraser, 6 East, 348- 

y. Caumopt, $ Campb, 


(5) Jefferies v, Duncombr, zx East, 
■ 4 z 6 t a Campb. 3, S-C. 

(6) E* 2t. th. ^3“ 84. 

(7) St. t8 Hen. vi. c. iz. Hawk, 
ib. See the case of Goodtitie dem, 
Ereimid^e v. Walter, sufr«, p. 165, 
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Sect. VI. 

That the best Evidence is to be prodticed, •which the Nature 

the Case admits. 

The next general rule is, that the best evidence must be 
given of which the nature of the thing is capable (i). The 
true meaning of this rule is, not, that courts of law require 
the strongest possible assurance of the matter in question, 
but that no evidence shall be given, which, from the nature 
of the thing, supposes still greater evidence behind in the 
party’s possession or power; for, such evidence is altogether 
insiiiBcient, and proves nothing, but carries with it a pre¬ 
sumption contrary to the intention for which it is produced. 
Tlius, if a party offer a copy of a deed or will, where he is 
able to produce the original, this raises a presumption, 
that there is something in the deed or will, which, if pro¬ 
duced, would jnake against the party ; and therefore the 
copy in such a case is not evidence. But, if he prove the 
original deed or will to be in the bands of the adverse 
party, to whom he has given notice to produce it, or that 
the original has been destroyed without his default, no such 
presumption can reasonably be made, and a copy will be 
admitted, because then such copy is the best evidence that 
can be produced (2). For the same reason parol evidence 
is not admissible to prove the contents of a licence from, 
the crown, though the licence is lost, because there must 
be some register of it at the secretary of state’s office, and 
that register would be better than parol evidence. (3) 

This principle is strongly illustrated by a late case 
where the question was, whether the defendants had put cm 
boai'd the plaintiff’s ship some articles of a co];i^a^ble 

(1) Gilb.Ey.x3. Bull. N. P. 293. ( 3 ) RWnd v. Wilkinson, a Taunt. 

(2) Gilb. Ev. (3. Bull. 293. Gar- 237. 

nons V. Swift, x Taunt. 307. (4) Williams r. East India Company, 

3 East, 193,201. 
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nnd ilatigcrous kind, without giving due notice of 4 ,hcir na¬ 
ture. It appeared in evidence at the trial, that the goods 
were delivered by the ofiicer of the defendants, with a 
written order to the })laintiff to receive them, in which 
order nothing was said as to their nature, that they were 
received by the chief mate of the plaintiff’s ship, w’ho had 
since died, and that no other person was present at the time 
of the delivery. It Avas further proved, by the captain of 
the ship and the second mate, that no communication had 
been made to either of them, nor, as far as they knew, to 
any othor,person on board. Upon this evidence, the plain- 
tiflrj who had to prove the negative, was nonsuited, on the 
ground, that he had not given the best evidence of the want 
of notice, which it wa% in his ]iower to produce, by calling 
the company’s ofliccr, Avho delivered the articles on board. 
And the nonsuit was afterwards affirmed by the Court of 
King’s Bench. “ The best evidence, (said Lord Elicn- 
borough in delivering the opinion of the Court,) should 
have been given, of which the nature of the case was 
cajjable. The best evidence was to have been had, by 
calling, in the first instance, upon the persons immediately 
and officially employed in the delivering and in the receiv- 
iig of the goods on board, Avho appear in this case to have 
been the first male, on the one side, and the military con¬ 
ductor the defendant’s officer, on the other; and though 
the one of these persons, the mate, was dead, that did not 
w'arrant the plaintiff in resorting to an inferior and second¬ 
ary species of testimony, (namely the presumption and in¬ 
ference arising from a non-communication to the other 
persons on board,) as long as the military conductor, the 
other living witness, immediately and primarily concerned 
in The transaction of shipping the goods on board, could 
resorted to; and no ipipossibility of resorting tc this 
ev^ence, the proper an^ ^mary evidence on the subject, 
is sri^^led to exist in this case.’* 

’'a*' ^ ' ' ' 

It has been already observed, that, although the best 
evidence is to be given which the nature of the case admits, 

, yet 
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yet the strangest j)ossible assurance of a fact is not required. 
If a deed, for example, is attested by several subscribing 
witnesses, the execution may be proved by one of them; or, 
if none of tliose witnesses can be produced, proof of the 
signature of one witness will be sufficient; for the pit>of is, 
as fiir as it goes, complete, and not inferior, in its kind, to 
any that can be produced ; nor, can it be inferred, merely 
I'rom the absence of furtlier proof of the same kind, that 
such additional proof would be inconsistent with tha4 al¬ 
ready produced. So, to prove tho'plaintiff’s demand satis- 
lied, the defendant may give evidence of an admission by 
tlie plaintiff to that eflect, though it sJiould appear that the 
plaintiff also signed a receipt, and it may be said the receipt 
would be more satisnsetory proof(i). . And, where an agent 
for the plaintiff made a verbal agreement with the defend¬ 
ant, and aherwards put it down in w^riting, which was not 
Ligncd by the parties, as a inomorandum to assist his re¬ 
collection, such writing is not the best evidence, nor indeed 
any evidence of the agreement, though it may be used by 
tlie agent for the pinpose of refresliing his memory (2). 
So, if parol evidenc e should be offered to prove a tenancy, it 
is no objeciion that there is some written agreement relative 
to the holding, unless it should appear that the agreement 
was between the landlord and tenant, and that it continued 
-in force to the very tinio, to w'hicli the parol evidence ap¬ 
plies (3). And in a great variety of cases, which have been 
before mentioned, prima Jade or presumptive proof is ad¬ 
missible, although -perhaps stronger evidence might have 
been produced. 

Upon the same principle, it W’ill not be necessary to call 
the supposed writer of an instrument, for the purpose of 
proving or disproving his liand-writing; but the cvidc^y^ 
of persons well acquainted with tlie character of his writfi^ 

Jacob V Lindsay, i East, 460. (3) Doe d. Wood v. Mtariii'jH East, 

Smith V, Young, i Cimpb.439. 437 - Doc v. Pearsen, la East, 239, n. 

^a) Dalison v. Stark, 4 Lsp. N. P. C. 
l 6 x. 1 East, 460. 
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ivill be sufficient. Such evidence is not, in its nature, in¬ 
ferior or secondary; s^d though it may generally be true, 
that a writer is best acquainted with his own hand-writing, 
yet his knowledge is acquired precisely by the same means 
as the knowledge of other persons, who have been in the 
habit of seeing him write, and differs not so much in kind 
as in degree. The testimony of such persons, therefore, is 
not of an inferior or secondary species; nor does it give any 
rea^n to suspect, as in the case where primary evidence is 
withheld, that the fact to which they speak is not true. It 
is the common practice to receive such testimony in ordi¬ 
nary cases; and, in prosecutions for capital ounces, it must 
be equally admissible. On a prosecution for the forgery of 
a bank note(i), therdbre, Mr. Justice Le Blanc held that 
the signature in the name of the cashier of the bank might 
be disproved by any other person, who was acquainted with 
his hand-writing, though the cashier himself was not an 
incompetent witness. (2) 


The rule, which requires the best evidence to be pro¬ 
duced, is dispensed with in some particular cases. 


First, where it is necessary to prove an entry in a public 
book, the original need not be shewn ; but, for the conve¬ 
nience of the public, a sworn copy will be admitted. (3) 


Secondly, in the case of all peace-officers, justices of the 
peace, constables, &c., it is sufficient to prove that they 
acted in these characters, without p-oducing their appoint¬ 
ments (4). And in the case of officers of any branch of the 
revenue, where the question is whether they are such, proof 
of being reputed to be so, or of having exercised the office. 


(i) Huj^es*s case, i8oz, % 

P. C. xpoa$ M‘6uire's cast, i8ox, 
S. P, ibi -Couua, Smith’s caae, 1768, 
lEast, P-C. xQOo. See pot$, as to 
proof of hand-writing. 

(a) Newlaad’s case, a £ut, P. C. 
xsoi. 


(3) See part 2. ch. 6. adJinem. 

(4) By Buller J. in Berryman v. Wise, 
4 T. K. 366. By the opinion of alt 
the judges in the case of the Gordons 
tried for murder in 1789, Leach Cr.C. 
383. 
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is good evidence of the fact, on any indictments infbrma« 
tion, action, or prosecution whatsoever (i). So, on mi in¬ 
dictment for perjury committed by the defendant before a 
surrogate in an ecclesiastical court, proof that the person, 
who administered the oath, acted as surrogate, has'^ been 
held to be sufficient primd facie evidence of his appointment 
and authority. (2) 

Thirdly, there are other instances in which strict p$oof 
is made unnecessary, because the party, against whom it 
would otherwise be retjuisite to produce proof of the par¬ 
ticular fact, has by his conduct precluded lumself from dis¬ 
puting the fact (3). Such is tlie rule in an action agahist 
clergymen for non-residence, in which it is reasonable, that 
the acts of the defendant as parson, and his receipt of the 
emoluments of the church,. should be evidence against him 
of his being parson, without formal proof of the defendant’s 
title (4). So, in an action by a person, as farmer and 
renter of tolls, appointed under an act of parliament, for 
tolls due at a lurnpike-gate, although the plaintiff will not 
be entitled to recover on the special count, unless he has 
been legally appointetl collector of the tolls, yet, if the 
defendant has accounted with him in that character, the 
want of a formal appointment will not preclude him from 
recovering on an account stated (5). So, a tenant is con¬ 
sidered as admitting the title of the landlord, under whom 
he holds, and will not be permitted afterwards to dis¬ 
pute it. 

This pnnciplc was carried farther in the case of Radford 
q. t. V. MTntosh; too far indeed, in the opinion of one 
learned Judge (6). That was an action for penalties under 
the post-horse act, brought by the plaintiff as farmer-gene¬ 
ral, and proof of his appointni^t was dispensed with, be- 

(i) St. 26 G. 3. c. 77. s. 13., and see (4) By Chambre J., ib. q.t. 

€t. ir G. I. c,30. 8.3a. V. Williams, n. (a), 3T.R. 63^, , 

(a) R. v.Verelst, 3 Campb. 43a. (5) Peacock v. Harris, xo East, 104. 

(3) By Chambre j., Smith v. Taylor, (6) Chambre J. x Bos. 4 c Pul. N- R. 

X Bos. Sc Pul. N. R. aio. six. 
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cause the defendant had previously accoiirttcd with him as 
farmer-general (1). So, in an action for subtraction of 
tithes, proof of the defendant’s former acknowlcdgmentof the 
plaintiff’s title to the tithes is sufficient evidence, as against 
the defendant a wrong-doer (2). So, in an action against 
the defendant for slander, in charging the plaintiff with 
being a swindler, and threatening that he would have him 
struck off the roll of attornics, the Court was of opinion, 
that the defendant’s threat amounted to a distinct acknow'- 
ledgment that the plaintiff was an attorney, and dispensed 
with further proof (3). The principle to be extracted from 
these cases seems to be, that where a defendant, in the course 
of the transaction, on w hich the action is founded, has ad¬ 
mitted the title, by virtue of which the plaintiff sues, it 
amounts to jrr hid facie evidence, that the plaintiff is enti¬ 
tled to sue (4). And upon this principle two of the Judges 
of the Court of Common Pleas were of opinion that the 
plaintiff was entitled to recover in the case of Smith v. 
Taylor (5). That was an action for defamation, in w'hich 
the plaintiff averred, that he w as a physician and exercised 
the profession, and that the words were spoken concerning 
him as a physician. The material facts of the case were 
shortly these; the plaintiff^ having practised the profession 
of a physician, w-as called upon to attend a sick person, for 
whom he prescribed; the defendant wras employed as apo¬ 
thecary, and made up the prescription; .in this situation of 
things, the defendant spoke the words charged in the de¬ 
claration, which did not impute to the plaintiff any w-ant of 
qualification by degree, but called him by his professional 
title of doctor, and ascribed to him mal-practice in his 
treatment of the patient. “ The question,” said the Chief 
Justice, “ is, whether, in this particular action upon these 
particular words, the evidence offered was not sufficient 

(1) 3 7.11.631. And see Cross v. (3) Berryman v. Wise, 4 T. R. 366. 

KaySt 6T. R.663, and i New Rep. (4) By Heath J, i New Rep. 208. 

(J) * New Rep. 196, Msnsfitld 

(2) I Bos. & Pul. N. R. 210. jT.R. C. J. and Heath J.; Rooke J., ar.d 
635. 4T.R. 366. 4GwiU, 1483. Chambre J., 
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primd facie evidence that the plaintiff’ had lawfully practised 
as a qualified authorised doctor of physic ? And consider¬ 
ing the nature of the words and idie situation of the de¬ 
fendant, tliat the charge had no relation to the want of 
qualification but merely to the practice, and that it was ac¬ 
companied by the expression “ Dr. S.,” I think that these 
circumstances afforded sufficient prim^ facie evidence that 
the plaintiff was doctor.” If, indeed, the words imply a 
charge that the plaintiff was not qimltfied to act in the par¬ 
ticular character which he assumed, he ought to prove his 
qualification, and it will not be suflicient to shew that he 
acted in that capacity'(i). And where the words imply 
merely ignorance or negligence, without admitting the 
plaintiff to be qualified, and. the plaintiff avers that he is 
qualified, he will be bound to prove his qualification. (2) 


Sect. VII. 

'riiat Hearsay is 7 wt Evidence, 

It is a general principle in the law of evidence, that, if 
any fact is to be substantiated against a person, it ought 
to be proved in his presence by the testimony of a witness 
sworn to speak the truth; and the reason of the rule is, 
because evidence ought to be given under the sanction of 
an oath, and that the person, who is to be affected by the 
evidence, may have an opportunity of interrogating the 
witness as to his means of knowledge and concerning all 
the particulars of the fact. 

Hearsay evidence of a fact, therefore, is not admissible. 
And the same principle is applicable to statements in 
writing, no less than to words spoken: whether spoken 
or written, they are equally ina|^issible in evidence. The 

(l) Pkkford V. Gutch, 8 T. R. 305, taleii the degree of doctor of was 

n. (a); Mcises v. Thornton, 8 T. R. duly tjuallfied. 

^503, In this last case, there was also (2^ See X Mew Rep. 204. 2Io. 
an aveiment, that the plaintiflf fiad 
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only difference between them in this respect is, that there 
is a greater facility of proof in the one case than in the 
other; a written account is proved to be genuine, by proof 
of the han^-writing; but the genuineness of mere oral de¬ 
clarations must depend upon the memory and accuracy of 
the witness, who professes to repeat them. 

Exceptions. To this general rule there are some exceptions, which 
will be separately considered. 

In ate of First, with regard to hearsay on questions of pedigree. 

frdigretjkc. inquiring into the truth of facts, which happened a 

long time ago, the courts have varied from the strict rules 
of evidence applicable to modern facts of the same descrip¬ 
tion, on account of the great difficulty of proving those re¬ 
mote facts in the ordinary manner, by living witnesses. 
On this principle, hearsay and reputation (which latter is 
the hearsay of those who may be supposed to have known 
the fact, handed down from one to another,) have been ad¬ 
mitted as evidence in cases of pedigree (i).” Thus, de¬ 
clarations of deceased members of the family are admissible 
evidence to prove relationship, as, who was a person’s 
grandfather, or whom he married, or how many children 
he had, or as to the Bfne of a marriage or of the birth of a 
child, and the like, “ of which it cannot be reasonably pre¬ 
sumed, that better evidence is to be procured.” In an¬ 
cient times, while the feudal system prevailed, great facili¬ 
ties of establishing descents were afforded by means of 
inquisitions post mortem. The heads of families, upon 
these occasions, made solemn declarations, which were pre¬ 
served as matter of record (2). But, these having now 
grown into disuse, it is often extremely difficult to prove a 
pedigree; and recourse must be had, from necessity, to 
the best evidence, that the nature of the subject will admit. 


(r) Per Le Blanc J. in Higham v. Chancellor's judgment in the case of 
Ridgvvay, to East, lac), ^(><1 Vowels v. Young, Ves. jun. 143. 

(a) ij Vesk jun. 143. 


In 
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In a late case, proof by one of the family, that a particular 
person had many years before gone abroad, and was sup¬ 
posed to have died there, and that the witness had not 
heard in the family of his having married, was considered 
by the Court of King*s Bench, good prima facie evidence 
of the person’s death without lawful issue. (i) 

It is not, however, every statement or tradition in the 
family, that can be admitted in evidence. “ The tra¬ 
dition,” said Lord Eldon in the case of Whitlockc v. Ba¬ 
ker (2), “ must be from persons having such a connection 
with the party to whom it relates, that it is natural and 
likely from their domestic habits and connections, that they 
are speaking the truth, and that they could not be mis¬ 
taken. Declarations in the family, descriptions in wills, 
descriptions upon monuments, in bibles and registry books, 
are all admitted upon the principle, that thc^ are the na¬ 
tural effusions of a party, who must know the truth, and 
who speaks upon an occasion, when his mind stands in an 
even position without any temptation to exceed or fall 
short of the truth.” Lord Thurlow appears to have 
adopted the rule with the same limitations. Tt was his 
opinion, (as the Chancellor stated in the late case of the 
Berkeley peerage, where this subject was much discussed,) 
that declarations made for the express pui’pose of being 
given in evidence, on a question of pedigree, could not be 
received. If, for example, he said, a person were to take 
up his family biblo, and, conceiving the idea of its being 
afterwards produced in evidence, were to write down uno 
jlatu the births and deaths of his children, such an entry 
would not be admissible. 

Descriptions in family bibles have been mentioned only 
by way of example. The admissibility of such entries, it 
is scarcely necessary to observe, can in no degree depend 

(i) Doe dcm. Banning v. Giiffin, (a) 13VCS.514. 
jj East, 293. 

upon 
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i:prn tlie circiimstaucc of their being inserted in the family 
hible, though on that account the statement may be en¬ 
titled to greater consideration. A memorandum inserted 
in any other book, by one of the flimily, may be given in 
evidence. So, a will bj^ an ancestor is evidence on a ques¬ 
tion of pedigree, (though it be found cancelled, and not 
known to have been proved or acted upon,.) if it appears 
to be treated as a paper relating to the family (i). And 
recitals in family deeds, monumental inscriptions, engrav¬ 
ings on rings, old pedigrees hung up in a family mansion, 
and the like, (in which it is improbable that a description 
would be suffered to continue, if erroneous,) are all of them 
admissible upon tlie same principle. (2) 

Declarations made by a deceased husband, as to the le¬ 
gitimacy of his wife, are evidence, though he was not re¬ 
lated to her by blooil; for the husband must be supposed 
to have more intimat<; knowledge, on that subject, than a 
distant relation (3). But the opinion of deceased neigh¬ 
bours, or of acquaintances .of the family, arc not evidence 
on a question of pedigree (4); nor is the hearsay of a 
relative to be admitted, when the relative himself enn be 
produced. (5) 

The declarations of a deceased mcmlier ol’ the iamily are 
not to be admitted, unless, as was bofbre mentioned, the}' 
have been made under circumstances, when the relation may 
be supposed without an interest and without a bias. Tf they 
wore made on a subject in dispute, after the conwnencemont 
of a suit, or after a controverf»y prcparntoi'^fo one, they 
ought not to be received in evidence, on account of the 
probability, that they were partially dri-iwo from the de¬ 
ceased, or perhaps intended by him, to serve t>ne of the 

(i) Doe A Johnson v. I.ord Pem. (4) i3Ves.jun, 147.514. 3T. R. 
broke, It Kast, 50723. See Bull. IT P, 495. 1 Maul. 

i.^Vcs. jiin 144. Biill.N. P. & Sel 689. 14 East. 330. 

433. Cowp. 594. 10 E.'ist, 120. fs) PcMidrel v. Pendrel. 2 Str. 924. 

f3) Vofflts V. Young, 13 Vcs.jiin. Bull N. P. 113. Karrisou v. Blades, 
148. 3 C.iun-b. 457. 
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contending parties. There has been some diffh*ence of 
opinion on this subject. In a *<ase, reported in Viner’s 
Abridgment (I), Cli. B. Reynolds refused to admit de¬ 
clarations, wlu'ch had been made at a time when the point 
had become the subject of controversy; On the other hand 
such evidence was received by Lord Camden (2); and Lord 
Mansfield in the case of Goodriglit on' tlie demise of 
Stevens v. Moss (3) was of opinion, that an answer * by a 
deceased mother to a bill filed against her, stating the time 
of a child’s birth, might be admitted as evidence on the 
footing of a declaration. On the trial of the cause, Mr. 

Baron Eyre rejected this answer, together with the geiicral 
declarations of the father and mother; in consequence of 
which, an application was made to the Court of King’s 
Bench for a new trial. Lord Mansfield, on that occasion, 
considered the rejection cither of the general declarations 
or of the answer to be a sufficient ground for a new trial: 
but he adverted more particularly to the former; and it 
docs not appear from the report, that he laid any great 
stress on the rejection of the answer. Mr. Justice Aston 
concurred with Lord Mansfield in opinion, that the gene¬ 
ral declarations ought to have been admitted, but delivered 

I 

(t) Dev. S{t.*Ass. 1731, Vin. Ab. peerage and see Nichols v. Par- 
£v, [T.b. 9t.^ ker, EitK'"Sp. Ass. 1805, 14 East, 

{%) Hayward v. Firmion, cor. I.ord 331. «. 

Camden,, Sitt. after Tr. term 1766, (3) Cowp.594, 

cited by Lawrence J. in the Berkeley 


* The answer is described by the reporter of this case as an answer in <- ban- 
eery. It appeaw |rom an inquiry, which was made in the case of the Berkeley 
peerage, that proceedings had been instituted in the Court of Cljanccry, and that 
afterwards a bill was filed in the Exchequer, by the youngest son, claiming as a 
legitimate child, against the mother who, was administratrix of her deceased hiis- 
^band. The mother in her answer averred, that the compIain.ant v.'as born before 
marriage and illegitimate. Now as she wasentitied as administrafrix to a di-tii- 
butive share of the husband’s effects, and was thcicf'ore inicrcsiecl to defeat the 
right of any other persons, who might claim a part inidt-r the distribution, her 
answer most clearly ought not to have been admitted. This objection howeVvr 
was not adverted to; nor does it seem to have occurred, that the statement in 
the answer was inadmissible, as having been made after tire commencement of a 
suit. 
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no opinion on the other point. Thus, the authorities on 
this subject appear to have been, at one time, nearly evenly 
balanced. 

Great light has been thrown upon this subject by the 
opinions of many of the Judges in the late case of the 
Berkeley pecragc( i). A question was on that occasion pro¬ 
posed to the Judges (2), in the following terms: “ Upon 
tlic trial of an ejectment respecting Black Acre between A 
and B, (in which it was necessary for A to prove that he 
was the legitimate son of J S,) A, after proving by other 
evidence that J S was his reputed Ihtlier, offered to give 
in evidence a deposition madfe by J S in a cause in 
Chancery, instituted by A against C D in order to per¬ 
petuate testimony to the alleged fact (disputed by C JD), 
that he was the legitimate son of J S, in which character 
he claimed an estate in remainder ^ in White Acre, which 
was also claimed in remainder by C D. B, the defendant 
in the ejectment, did not claim Black Acre under either A 
or C D, the plaintiff and ilctcndant in the Chancery suit. 
According to law, coukl the deposition of J S be received 
in evidence upon the trial of such ejectment against B, as 
evidence of declarations of J 8, the alleged father, in mat¬ 
ters of pedigree?” The Judges present afterwards stated 
their ojunions at length, and, w’ith only one dissentient 
voice, agreed in considering the deposition of J S to be 
inadmissible. “ The ground,” said Mr. Justice Lawrence 
in delivering his opinion, “ upon which the declarations 
of deceased members of tlic family arc admitted in evidence 
in matters of pedigree, is the necessity of the case. But as 
the first object is to administer justice with as much cer¬ 
tainty as possible, it is rcasona|fte th:rt only such declarations 
should be received, as have in thei*avour a jW’esumptioii 
of being consistent with the trutW This presumption must 
depend upon circumstances; anfflf the relator has no inte- 

(i) May 13, i 8 ir. MS. See also (a) May 3, l8il. MS. 
the case of the Danhury peerage claim, 

1809, 3 Sel. N. P. 684. 
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rest to serve, uor any object to answer, as may be the case 
where declarations arc made subsequent to the commence¬ 
ment of a suit, and if there is no ground for supposing that 
the relator’s mind has any bias, it is not unreasonable to 
conclude, that he has neither exceeded nor stopjjcd short 
of the limits of truth. In such a case, thercfoi*e, the ad¬ 
mission of these declarations, though without the sjuiction 
of an oath and without any opportunity of cross-examina¬ 
tion, may be attended with less inconvenience than would 
follow from the total rejection of the evidence. But niis- 
chievous indeed would be the admission of such evidence, 
even with the usual sanction of an oath, if the declarations 
were made under that bias§or feeling of interest, which may 
be expected to arise in the course of a controversy.” Far 
these reasons the deposition was not admissible as a decla¬ 
ration. Nor could it be admitted, as the answer of a wit¬ 
ness in a judicial proceeding. “ For a deposition,” conti¬ 
nued Mr. Justice Lawrence, “ is the answer of a witness to 
such interrogations, as a litigating party suggests for the 
purpose of establishing certain facts, and is considered to 
be a partial rc})rcsentation, as against all persons who have 
no opportunity of drawing out the whole truth by cross- 
examination on this account, it ought not to be received 
as evidence against a stranger.” 

So, where the question was, whether the occupier of a 
particular farm was liable to the repair of a public road, 
and, to prove the affirmative, an award was produced, (which 
had been made some years before, when the same question 
w'as the subject of dispute between a former occujuer and 
the township, where the lands were situated,) this evidence 
was rejected as inadmissible ; on the ground, that the ac¬ 
count, which deccall^^’j^itriesses might have given to the 
arbitrator on that occasion, could not have been received, 
as the declarations wik made imt lilem motam, and that 
the opinion of the arbi^Kor, formed upon such testimony, 
could not be entitled to’^more credit (i). And upon the 

(i) R.V. Cotton, 3 Campli. /|44. cor. Dampier I. 
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same principle, it should seem, depositions on a question of 
custom would not now be admitted in evidence against a 
person not claiming under any of the parties to the suit, in 
which the depositions were taken. 


fHcarsay as On a question, whether a testator at the time of making 

® written m^norandum by his dc- 
r ^ ceased father, stating the time of his birth, has been ad¬ 

mitted to be good evidence (i). Here the controversy 
was not, as in a question of pedigree, from what parents he 
derived his birth, but at what precise time an undisputed 
birth had happened. Still however the observation, before 
made, applies to this sort of evidence, namely, that the 
fethcr had peculiar means of knowing the fact in dispute 
without any interest to misrepresent it, and the fact itself 
was not a matter of notoriety, but necessarily lying wdthin 
the knowledge of a few individuals of the family. So, on 
a question of legitimacy, the declarations of deceased per¬ 
sons, supposed to have been married, (wlio might them¬ 
selves be examined if alive,) are admissible to disprove tho 
fact of marriage. (2) 


As to place declarations of a deceased parent, though they are 

*f birth, Sec, cvklciice of the lime ti child’s birth, will not be admitted 
as evidence the place <*f the birth (3). “ The point in 

dispute (said Lord Ellenboroiigh, in a case where the ad¬ 
missibility of such evidence was discussed,) turns on a single 
fact involving only a question of locality, and Uierefore not 
falling within the principle of the rules applicable to cases 
of pedigree.” Nor can the declarations of a father or 
mother be received after their deaths to prove the want of 
access, so as to bastardize a child born during the marriage; 
for they could not be examined to tliat fact, if alive (4); 


(i) Herbert v. Ttickal, Tr. at bar. 
Sir T. Raym. 84 cited in Brune v. 
Rawlins, 7 East, ayo; and see lo Bast, 
120 . 

(a) R. V. Bramley, 6 T. 330. May 
v.M.iy, 1762, Tr. at bar. Boll. N. P. 
ZI2. 


(3) R. V. Erith, 8 £.'ist,542. 

(4) R. V. Re.tding. Rep. temp. Kard. 
79; Bull. N. P. 113. S. <J. Stevens v, 
Moss,Cowp. t92. R. v.JLuffe, 8 Bastj 
203, R. V. Kea, xi East, 133. 
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and, even if that objection were removed, still, the case 
would not come within the principle, on which such hear¬ 
say evidence can be made an exception to the general rule; 
as want of access (i), implying tlie continued separation 
of the parties, must be notorious to the whole neighbour¬ 
hood, wliere they have resided, and is therefore capable 
of a more satisfactory proof For the same reason, the 
declaration of a deceased person, ns to having been re¬ 
lieved by a parish (2), or as to being hired for a year (3), 
are not evidence of those facts, on an appeal against an 
order of removal. 

The case, where the declaration of a parent was received 
as evidence of the time of a child’s birth, has been before 
mentioned. From analogy to this, the declaration or 
written memorandum of a deceased surgeon, respecting 
the time of a birth at which he attended, appears to be 
evidence, as it was made on a matter peculiarly within his 
knowledge (4). And, for the same reason, the account, 
which a deceased person has given respecting his own 
bodily state during illness, or immediately after an in¬ 
jury, is admissible (5). In the case of Aveson v. Lord 
Kinnaird (6), which was an action upon a life-insurance of 
the plaintiff’’s wife, and where the question was, whether 
her life was in an insurable state, the account which she 
gave of herself^ explaining her appearance, in answer to 
inquiries a few days after the certificate of her health had 
been obtained, and her account also of the state, in which 
she had previously been at the time of obtaining the cer¬ 
tificate, were received at the trial, and afterwards adjudged 
by the Court of King’s BeneJ^ to be admissible evidence, 
for the purpose of shewing that the wife was not in the 

fi) Bull. N. P. 113. (4I See 10 East, izo. andVin. Ab. 

(a) R. v.Chadderton, » East, 29. Ev. T. b.91. 

R. v.Nuneham Courtney, I East, (5) Aveson v. Lord Kinnaird, 6 East, 
373. R. V. Ferry Fristone, »East, JJ. I93» *98. Thompson and Wife v. 
R. V. Abergwilly, z East,63. Trevannion, Skin. 402. 

(6) 6 East, 188. 
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state of health described in the certificate. Tlic substance 
of the conversation was, that she had continued ill from 
the time of obtaining the certificate down to the time 
when the conversation took place; and the declarations 
were held to be admissible, in the first place, as shewing 
the opinion, wdiich the deceased had of her own state of 
health, when the certificate was made out; and secondly, 
they were properly received, as evidence to contradict a 
surgeon, who had been called on the part of the plaintiff. 
So, to prove seisin in a devisor, the declarations of a 
deceased occupier of the land in question, that he held as 
his tenant, were received as evidence of that fact(i}. 
Without such evidence it might have been impossible to 
prove an occupation by the deceased tenant under a par¬ 
ticular person, though the simple fact of his occupation 
must have been capable of other proof; and, in addition to 
the circumstance of his having a peculiar knowledge of 
the fact, it may be observed, that the declaration was in 
some degree against his interest, since, in case of an action 
by his landlord, it might have been produced as evidence 
against him, or against any claiming under him (2). For 
the same reas«)n, where the point was, wdiether certain 
lands were parcel of A’s or B’s estate, the declarations of 
a deceased occupier, who held under both A and B, have 
been admitted in evidence. (3) 


A'<torw- Ill questions upon a boundary between parishes or 
i<u8,&c. manors (4), or on a customary right (5), or on parochial 
or manorial customs {5), declarations as to the common 
opinion of the place, made by deceased persons, who from 


(1) HqHoway v. Rnkes, cited by 
Buller J, in Davies v. Pierce, » T, R. 
55. Uncle V. Watson, 4Taiint. l6. 

(2) Uncle V. Watson, 4 Taunt. 16. 

(3) Roll V. Fellow, coi. l.ord Hard- 
wicke C. J. Exr. .Sp. Ass. 1735, Vin. 
Ah. Ev. [A. b. 38. J pi. 10. Sir J. Bridg- 
»nan v. Jennings, i 1 -d. Raym. 734. 
Davies V. Pierce, aT R. 53. 

(4) Nichols V. Parker, 14 East, 
«• 


(5) Denn v. Spray, i T.R, 466. 
Beebee ▼. Parker, 5 T. R. 26, 31, 
Chapm-an v Smith, 3 Owill. 854. aVes. 
512. S. C. Doe d. Allason v.' Sisson, 
12 East, 62. Morewood v. Wood, 
14 East, 327. n. Nichols y. Parker, ib. 
331, n. And see Weeks v. Sparke, 
I Maul. Sc Sel. A79. 684. 686; Har. 
wood V. Sims, i Wightvv. x 12, ^ 


their 
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their situation had the means of knowledge and no interest 

O 

to misrepresent, have been generally considered admissible 
evidence. So, perambulations are evidence of the extent 
of a particular parish or manor; since it may be inferred 
that those, who perambulated, believed the line of their 
perambulation to be the boundary of the district, and 
such acts are in some measure an exercise of the right {i). 
Such evidence has been admitted from analogy to cases 
of ptd)Uc righiSi in which it is clearly established that 
reputation is admissible. A right of common by custom 
is, strictly speaking, a private right; but it is a general 
right, and therefore (so far as it regards the admissibi¬ 
lity of this species of evidence) lias been considered as 
public^ because it affects a large number of occupiers with¬ 
in a district. But it is to be observed, the evidence is to 
be confined to what such old persons have said, as wore 
in a situation to know what the rights were; and before 
a customary right can be jirovcd by such evidence, a 
Ibundation ought to be laid by shewing an exercise of 
the right, or acts of enjoyment within tlie period of living 
memory; it is the exercise of the right, that lets in the 
evidence of reputation. (2) 

Tliese declarations of deceased persons as to boundaries 
or customs, &c. ought to come from persons who had 110 
interest to misrepresent; if they appear to have had any 
interest to make evidence for themselves or for othci's, 
what they said will not be evidence. Any declarations, 
that they made jmt litem motam, seem not to be admis¬ 
sible (3). But, unless tliere should appear to be a Us mot a 
it will not be enough, for the purpose of excluding their 
declarations, to shew that #icy claimed themselves under 
the same custom. This kind of evidence, therefore, has 
been received on a question of parochial modus, though 

(i) I Maul. & Set 687. 689 and see (2) i Maul. & Set 689.690. laEast, 

p« 194* 

(3) Sce/a/irtfjp. 179,180. 
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the deceased was a parishioner, and liable to pay tithe (i); 
so also, on a question of parochial or manorial boundary, 
aJtiiough the persons, who had been heard to speak of the 
boundary, were parishioners, and claimed rights of common 
on the very wastes, which their declarations had a ten¬ 
dency to enlarge, (2) 


Rector’s 
tiooks, old 
Isisef, See, 


Although,' on a question of boundary or custom, the 
general opinion of the place is evidence of the general 
right, yet the tradition a particular Jcicff (as, tliat such a 
turf was dug, or such a post put down in a particular 
spot, &c.) said to liave been done in the exercise of that 
right, will not be evidence (3); for the fact, which is the 
subject of tradition, may have been done under a licence 
from the very persons, against whom or against whose 
privies, &c. the right is afterwards claimed; and, in gene¬ 
ral, single facts are so frequently misrepresented or mis- 
reported, either from intention or from ignorance, and the 
various circumstances, which have accompanied a fact, 
and which may be essentially characteristic, are often so 
little known, or, if known, arc so likely to pass unob¬ 
served, and to be forgotten in the course of time, that no 
credit can safely be given to such a tradition. Thus, on 
a question of parochial modus, evidence that a particular 
person; since deceased, paid a certain sum in lieu of tithes 
would not be admissible ; but if the witness says, he has 
heard from old inhabitants, that so much per acre was 
always paid in lieu of the tithes, that will be good evi¬ 
dence ; for it does not consist of hearsay of a particular 
fact, but comes within the general rule of evidence of 
reputation. (4) 

'.V 

Entries made by a deceased rector in his book, of the 
receipt of ecclesiastical dues, have been in several cases 
admitted as evidence for his successor; because, it is said. 


(l) Harwood V. Sims, I Wightw.Iia. (3) 3 T, R. 709. J T. R. 113. 
(4) Nicliolls V. Parker, 14 East, 331; 14 East, 330, i. i MjuI. & Sel.68?- 

tricil before Le Blanc J. 1805. (4) Harwood v, Sims, 1 Wigbtw. Ii 4 . 

ho 
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he had no interest to mistatc the fact, in making an entry, 
which could not possibly be evidence for himself (i). 
« This, as Lord Hardwickc once said (2), is going a great 
way, but has been allowed, because the parson knows, that 
his entry cannot benefit cither himself or his representa¬ 
tive, who has nothing to do with the living; and it is not 
to be presumed, that the parson would make false entries 
for his successor, who stands indiftcrent to him*.” The 
cases however have gone still further; and similar entries, 
made by impropriate rectors, have been received as evi¬ 
dence for their successors, although objected to as coming 
from the owners of the inheritance (3). So, in a case 
where a question arose between an improi)riate rector and 
a vicar respecting agistment tithe, the Court of Exchequer 
held that the books of a lessee of the rectory, stating the 
receipt of such tithe, were evidence, after the determination 
of their lease, for the impropriator (4); and entries by the 
steward of a former owner of the estate, containing an 
account of payments to the vicar in lieu of the tithes of 
particular lauds, have been admitted as evidence for a 
succeeding owner against the impropriator (5). In the late 
case of Perigal v. Nicholson and others (6), on a bill for 
tithes filed by the vicar against the defendants, who in¬ 
sisted upon a modus for hay and agistment^ the Court of 


(i) 7 East, 190. 

(a) aVes.43. 

(3) Anon, case, Bunb. 46. Anon, 
case, cor. King C. J. Vin, Ab. Ev. T.b. 
73, and T. h. 117, art. 3. Illingworth 
V. Leigh, 4 Gwill 1618. Woodiioth v. 
Ld.Cubham, a Gwill. 653 ; Bunb. 180, 
S.C. 


(4) Illingworth v. Leigh, 4 Gwill. 
1618. 

(5) Woednoth v. Lord Cobham, 
% GwilL 653. 

(6) I Wightvr. 63; Wood B. dissent¬ 
ing. 


* Such evidence is said to have been refused in Le Gross v. I.evemoor, a.Gwill. 
547 ; has been mentioned as a singular exception by Ld. Kenyon in Outram v. 
Morewood,5T.R. 123*, was disapproved of by Wood B. in Perigal v. Nichol¬ 
son, X Wightw. Rep. 63, also by Price B. in Woodnoth v.Ld. Cobham, % GwilU 
653. KingC. J., in a case before him in 1719, said, this evidence had been re¬ 
ceived per eursum Scaetartif though lie could not give a reason for it; Vin. Ab. 
Ev. (Tib. 73.) 


Exche- 
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Exchequer admitted, as evidence for the plaintiff, an entry 
in the parish register, stating, that various mod uses were 
due from the different townships of the parish for hay only, 
in which entry the sum total of all the moduses was in the 
handwriting of a preceding vicar, but it did not appear by 
whom the other part of the entry had been made. The 
majority of the Court held, as the report states, that the 
enti’y was admissible, upon the ground, that the vicar had 
no interest beyond his incumbency, and there did not 
appear to be any dispute at the time, or previously, respect¬ 
ing these tithes; and this entry, by admitting a modus in 
one article, was in abridgment of the rights of the vicar, 
and it was the application only which now accidentally 
became favourable to his successor. 

The cases in which rector’s books have been received as 
evidence, in favour of a succeeding rector, against a 
stranger, appear to be very distinguishable from the cases 
before cited, in which the declarations or written entries 
were made by deceased persons, peculiarly if not exclu¬ 
sively acquainted with the fact. The utmost to be said of 
these, is, that the declarations generally related to old 
facts, and were made by persons who could not have used 
them in their own favour; and the same may be said of a 
great variety of cases, in which the declarations of deceased 
persons have been uniformly rejected. The objection 
against hearsay (under which title such entries must be 
classed, for with respect to their admissibility it is not 
material, whether the declarations were written or merely 
spoken,) is, not that the person, who asserted the fact, 
might have been interested to misrepresent it, but that the 
assenion was made not under the sanction of an oath, and 
that the party, against whom the evidence is offered, had 
no opportunity of questioning the person as to the sup¬ 
posed fact. Here, the declarations were not again^ the 
interest of the person who made them, and were produced 
against a strange^; and further, the rights sought to be 

II csta- 
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established by such declarations wci’c in their nature ca¬ 
pable of various other kinds of proof. 

Old leases and old rent-rolls have been received in evi¬ 
dence, in favour of a party claiming under the lessors (i). 
And, on a question, whether certain lands, which hafl been 
approved from a waste, were subject to a right of common, 
several counterparts of old leases kept among the muni¬ 
ments of the lord of the manor, by which the land appeared 
to haA'e been demised by the lord free from any such charge, 
were allowed to be evidence for the plaintiff^ who claimed 
under the lord of the manor, against the defendant in trespass 
who justified for common of pasture, though possession under 
the leases was not shewn; the leases being so old, that no 
person could speak to possession under them (2So, where 
the question w as, whether the plaintiffs were entitled to a 
prescriptive right of exclusive fishery in a navigable river, 
which they claimed under the lords of the manor, they were 
allow'cd to give in evidence old entries of licences on the 
court rolls of the manor, stating that the lords of the manor 
liad the several fishery, and had granted the liberty of fish¬ 
ing for certain rents ; nor was it thought necessary to prove 
payment undci' these licences, as they were of such an an¬ 
cient date, that evidence of payment could not reasonably 
be expected (3). The old licences w'cre, therefore, ad¬ 
mitted ; but it was added, that they would not be entitled 
to any weight, unless payment under similar licences could 
be proved in later times, or that the lords of the manor had 
exercised other acts of ownership, w hich had been acqui¬ 
esced in. 

A survey of a manor of^ estate, made by the owner, is 
not evidence against a stranger, in favour of a succeeding 
owner, that particular lands are parcel of the estate (4). 

(i) Newburgh v. Newburgh, Vin. (i) Clarkson v. Woodhouse, 5 T.R. 
Ab.*‘Evidence,” T,b. 43. 3 Brown. 41a, («). 

Pari.Cases,553,last edit. Per Heath J, (3) Rogers and others v. Allen, 
^ z Catnpb. 309. l Campb. 309, before Heath J. 

(4) Auon. I Str. 95. 
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Bnt a survey, which was delivered by the owner to a purchaser 
of part of his estate, would be evidence against such former 
owner and against a purchaser of the other part; as in the 
case of Bridgman v. Jennings (i), where Lord Holt ruled, 
that if A be seised of the manors of B and C, and during 
his seisin of both he causes a survey to be taken of the 
manor of B, and afterwards the manor of B is conveyed to 
E, and afterwards there are disputes between the lords of 
the manors of B and C about their boundaries, that this 
old survey may be given in evidence: but it would be 
otherwise, said Lord Holt, if the two manors had not been 
in tlie hands of the same person at the time when the survey 
was taken. A survey, then, which has been made by a 
former owner of tlie estate, is not evidence of the locality or 
identity of land against any person, who was a mere stranger 
to the survey. 

So, in the case of Outram v. Morewood (2), (where one 
of the points to be established was, w hether certain lands, 
described in ancient title deeds, were the same, for which 
certain rents had been at several times paid,) the Court of 
King’s Bench determined, that entries, made by a deceased 
person, under whom the defendant claimed, acknowledging 
the receipt of rent for the premises in question, were not 
admissible evidence for the defendant. Lord Kenyon on 
that occasion said, Tliis is distinguishable from all the 
cases cited. In those, something was produced in respect 
of the interest of the party; and what the party did or said 
may be evidence against himself. But here, the entry w'as 
a mere private memorandum, to remind the person that he 
had received the rent, and cannot be admitted to decide the 
right between tliesc parties. Evidence of this kind can 
only be admitted to restrain, not to advance, the interest of 
the party who makes it. What a man does in his closet 
ought not to affect the rights of third persons. There is 

(s) I Ld.Raym. 734. Gitb-Ev. 7a (z) 5 T. R. laj. And see Lord 
And $ee Davies V. Piei'cet aT.R. 53, Pomfret v.Smitb, yBrown P.C.5 T.R. 
cited jufrd, p. 18a. 413- n. 


only 
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only one instance in which this is allowed, namely, the 
books of an incumbent respecting his tithes. But that has 
been always considered an excepted case.” “ The general 
rule, said Lord Hardwicke (i), in the case of Glyn v. The 
Bank of England, is, that a man cannot make evidence for 
himself. What he writes or says for himself cannot be evi¬ 
dence of his right, and consequently cannot be for his re¬ 
presentative claiming in his right and place. I will not say, 

(added Lord Hardwicke) how length of time may vary it; 
but otherwise, it cannot be, any more than for himself.” 


In questions concerning public rights, common reputa¬ 
tion is admitted to be evidence; for such rights, being mat¬ 
ters of public notoriety and of great local importance, 
become a continual subject of discussion in those parts of 
the country, where all have the same means of information 
and the same interest to ascertain the claim (2). Thus, for 
example, if a question should be raised, whether a corpora¬ 
tion has a prescriptive right to collect tolls on a public na¬ 
vigation, it would be good evidence to show, that deceased 
persons have been heard to acknowledge the right, and to 
declare that they had been so informed by their predeces¬ 
sors. The same reason applies, in a less degree, to ques¬ 
tions respecting general customs, which concern parishes, 
or manors, or the inhabitants of towns and other places (3). 
Ill such cases, general reputation is some evidence of a right 
beyond the memory of living witnesses, and thus tends to 
support the modern usage. 


Hearsay as 

XnpuLUe 

rigbtu 


With respect to the admissibility of common reputation, Hearsay as 
as evidence of prescriptive rights strictly private, there lias 
been considerable doubt. In one of the latest cases on 
this subject (4), where, on a motion for a new trial, the 

{x') % Ves. 43. (4) Morewood v. Wood, 14 F.ast, 

(2) Morcwoojl V. Wood, 14 East, 327- Ld. Kenyon C-J. and Ashurst J. 

329. See Weeks v. Sparke, I Maul, against che evidence; Buller J. and 
jfc Set. 679,6S5. Grose J. for it. 

(3) 14 East, 327. Soe supra, p. i$3. 


question 
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question was, 'whether such evidence ought to have been 
received, as evidence of a prescriptive right of digging 
stones on a waste, tlie Court of King’s Bench was equally 
dividctl. A book of authority lays it down broadly, that 
in questions of prescription it is allowable to give hearsay 
evidence, in order to prove general reputation; and that 
tlierclbre, where the issue was on a right of way over the 
plaintiff’s close, the defendants were admitted to give evi¬ 
dence of a conversatiem betw'cen persons not interested, 
then dead, wherein the right to the way was acknow¬ 
ledged (I).” But, on the other satle, there arc many gi’cat 
authorities against receiving this kind of evidence (2). 
Anti there appears to be good reason for the distinction. 
For, where individuals claim merely a private right, otlicr 
people have not the same means of knowing it, nor, if they 
had, would they have the same interest to examine it. 
How, for instance, can the common belief among the in¬ 
habitants of a jiarish supply any kind of information, on a 
question of right of w'ay claimed by an individual over a 
particular field (3)? In such cases, common reputation 
appears to give no satisfactory information, and to be inap¬ 
plicable to the point in issue. In the case of Weeks v. 
Sparke(4), the last reported case on this subject, which 
was an actioti for a trespass on the plaintiff’s close, parcel 
a common, &c. the defendan^justified for a prescriptiv'c 
right of common at all times over the place, &c.; and the 
plaintiff in his replication prescribed to use the place for 
tillage, See. qualifying’^he defendant’s general right; to 
support this prescriptive right of tillage, the plaintiff of¬ 
fered evidence of reputation, ■which was received at the 


(i) Bull. N.'P. 295. And see the 
opinions of ^nfler J. and Grosze J. in 
Morewood v. Wood, 14 £3*1,330, n,; 
3 T. R. 709. See disc) Webb v. Petts, 
Noy, 44, where the Court agreed that 
proof by hearsay, of a modus for a par¬ 
ticular tarm, was admissible. 

(t) l.urd Kenyon in Reed v, 
Jackson, i Jsnst, 357. I.ord Kenyon 
and Asburst J, in Morewood v. VVood, 


I4 Bast, 329. Lord Kenyon in With- 
nell v.Gattham, i.Bsp. N. P.C.324. See 
also Clothier v. Chapman, 14 East, 
331,11. before Graham B.; l)id>,biiiy v. 
I'liomas, 14 East, 323 ; Barnes v. Maw- 
son, I Maul. & Sel. 81. 

(3) Seel Maul. & Sel. 691. 

(4) I Maul. Sc Scl. 679- See City of 
London V, Clerke, Cartluf 81. 


triiil; 
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trial; and the Court of King’s Bench were of opinion, 
that it had been properly admitted, on the ground, that 
the right claimed by the plaintiff^ although claimed by 
prescription, yet was an abridgment of the general right 
of common over the waste, and affected a large number of 
occupiers within the district. 

It has been said, indeed, that in the case of the Bp. 
of Meath v. Lord Bclfield (i) in a quare impedit, after the 
plaintiff had given in evidence an entry, in the register of 
the diocese, of the institution of one K, (in w'hich entry 
there was a blank, wlicre the patron’s name is usually in¬ 
serted,) parol evidence of the general reputation of the 
country was offered, that K was in by the presentation of 
one, under whom Lord Bclfield claimed; and that, upon 
a bill of exceptions, this evidence was adjudged to be ad¬ 
missible, on the ground that a presentation may be by 
parol, and what commences by parol may be transmitted 
to posterity by parol, and that this creates a general repu¬ 
tation. But Lord Kenyon adverting to this case in the 
case of the King v. Eriswell (2), said, he admitted that a 
presentation might be by parol, and might be proved by 
parol, that is, by a witness who was present and heard it; 
but he denied, that in such a case common reputation 
could be given in evidence. If it can, he added, why 
might not such evidence decide titles to estates, at least 
before the statute ot‘ frauds, when no w'ritten instrument 
was required to make a good feoffment of the greatest 
landed property in the kingdom. 

The declarations of deceased persons have also been Declarations 
admitted, in cases where they appear to be made against 
their interest; as, entries in their books, charging them¬ 
selves with the receipt of money on the account of a 

(1) Bull. N. P. »95, and cited by (a) 3T.R. yaj. 

Boiler J. iifK. v. Erkwell, 3 T.R. 719. 

S.C. reported i Wils. aij. 
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third person (i), or acknowledging the payment of money 
due to themselves (2). In either case, the entry is to their 
own immediate prejudice, and strong evidence of the fact, 
in consideration of Which*the money is said to have been 
received or paid. Thus, where the point in issue was, 
whether a certain waste was the soil of the defendant, 
entries by a steward, since deceased, of money received by 
him from different perso;^ in satisfaction of trespasses com¬ 
mitted on the waste, are evidence to shew that the right to 
the soil was in his master, under whom the plaintiff 
claimed (3). So rentals in which a deceased bailiff or 
receiver charges himself with specified sums, are evidence 
to shew for what pailicular tenure, or in what right the 
money w’as received (4). So,' a bill of lading, signed by 
the deceased master of a vessel, for goods to be delivered 
to a consignee^ is evidence of property in the consignee, 
not only against the master, but also, as it seems, in an 
action of trover for the goods against a third person (5). 
So, a written memorandum by a deceased man-midwife, 
stating that he had delivered a woman of a child on a cer¬ 
tain day, and referring to his ledger, in which a charge 
for his attendance was marked as paid, w'as thought by 
the Qmrt of King’s Bench to have been properly received 
in eviwnce, upon an issue as to the child’s age ( 5 ). This 
entry was made by a person, wlio, so far from having an 
interest to milke them, had an interest the other way. 
For, it appeared distiiij^ly, from othei’ evidence, that the 
work charged was actually done; and the discharge in the 
book repels the claim, which he would otherwise have 
had. 


(x) Barry v. Bebbington, 4 T. R. 
515. Harpiir V. Brooke, 3 Woodeson, 
Leci. 332. Stead v. Heaton, 4 T. R. 
669. 

(2) 'W'arren v. Greenville, 2 Str. 
1129, commented on by Lord Mans¬ 
field ill Brydges v. Duchess of Chandos, 
2 Burr. 1072, and by Ld. Ellenborough 
in Highara v. Ridgway, xo East, ilU. 


Doe dem. Reece and others v. Robson 
and another, i J East, 33. 

(3) Barry v, Bebbington, 4 T. R. 
JI5* 

(4) H.irpur V. Brooke, 3 Woode- 
son’s Lcct. 332. Vin. 4 ih. “ Lvidence,” 
(A. b.f3.)i3. 

(5) HadJovtr v. Parry,-3 Taunt. 305. 

(6) Higham v. Ridgway, 10 East, 
IC9, lie. 
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Upon the same principle, in a late case, in an action of 
ejectment by the first tenant in tail under a settlement (by 
which an estate was limited to A for life, remainder to B 
for life, remainder to C his eldest son for life, remainder 
to C’s eldest son in tail, &c., with a power to the tenants 
for life to grant leases on condition of reserving the ancient 
rent) against the defendant who claimed as lessee of C, to 
recover a part of the estate, winch, as the lessor of the 
plaintiff complained, had been demised for less than the 
ancient rent, the Court ot King’s Bench held, that a letter, 
addressed to B, by one intimately acquainted with the pro¬ 
perty, purporting to be a particular account ol the .incicnt 
rents at that time, and recognized as such by B, and pre¬ 
served by the successive owners of the estate, ought to have 
been received at the trial, as evidence of the ancient re¬ 
served rent against C, (a succeeding tenant for life, subject 
to the restrictions of the same power,) and also against the 
defendant claiming under C. This old paper, so accre¬ 
dited and adopted, was considered to be equivalent to a 
declaration by B himself. Lord Elleiiborough, in deliver¬ 
ing the judgment of the Court, said, “ The conlents of the 
paper were adverse to the title of the person who had pos¬ 
session of it, by diminishing the interest in the on 
renewal, in the same proportion as it raised the rent to be 
reserved. Then at such a distance of time, with, the 
means of knowledge which he had of the fact, and his in¬ 
terest in declaring it the other way, we think that his de- 
Saration is evidcL of the fact to go to the jury.’> (x) 

So, where the question was, whether some horses, 
which had been taken by the defendant under a henot 
custom, belonged to the plaintiff or to one A-B^adec^s^ 
tenant of the defendant, declarations by A. B were ofieret^ 


(i) Roe d. Brune v.Rawlings, 7East, 
*79» *90" the following risses, 

in which declarations of doce^sed per¬ 
sons, against their interest, were re¬ 
ceived in eviStence ; Baggalley v. Jones, 
^Catnpb. 367; Morewood v. Wood, 


X4 East, t Doe d. Reece v. Rob¬ 
son, 15 East, 33 ; Price v. Liitlewood, 
3 Cs'npH. Searle v. Ld. Batring- 

tonju/tfa, p. 115. And as to declara- 
tions by peraons inttraUit see 

fuprif p, 7 S-' 
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in evidence, fop the purpose of proving that the horses 
belonged to tbe pontiff before A. B’s deatli, in whicli de- 
claiutions A. B statecV that he had given up his ftu'm and 
all his stock l6 the plaintilf. This evidence was rejected 
at the trial; but the Court of Common Pleas, on a motion 
for a new trial, held that the declarations ought to have 
been admitted, ayice they were against the interest of the per¬ 
son who made them, undllpght have been given in evidence 
against him'in his life-time, if the plaintifl'had brought an 
action for the horses. (i ] 

Upon tlie same principle, a paper signed by many de¬ 
ceased copyholders of a man^r, importing what was the 
general right of common in cabh copyholder, and agreeing 
to restrict it, is evidence of reputation even against other 
copyholders not claiming under those who signed it (2). 
So, a declaration by the owner or occupier of adjoining 
land, that his neighbour’s land extends to such a spot, ac- 
coni}ianying an act of forbearance to go beyond the spot 
for that reason, (or without such act, if he speaks against 
his interest,) is evidence that the land extends so far (3). 
So, the declaratiort;<rf a? deceased occupier of land, that he 
rented it imder a certain person, is evidence of that per¬ 
son’s seisin (4). Such admissions, or declarations against 
interest appear Jo be evidence upoWthe same principle, as the 
acts of a party against his interest; they differ in degree 
and in their effect, lath^than in their nature. An act of 
forbearance on one side is an admission of right on th« 
other; and proof of the exercise of a right, which has 
been acquiesced in, is still stronger evidence that the light 
exists. It'is the constant practice to receive such "'evi¬ 
dence on questions concf^ing tolls, rights of waj, free¬ 
hold in wastes, and other cases of the same kind. (5) 

(1) Ivat T. Finch, i Taunt. Rep. 141. (4) I^le v. Watson, 4 Taunt. *6. 

(2) Chapman v. Cowlan, 13 East, to. see p. 182. Doe dem. Bs^Uey 

(3) Sir T. Stanley V. White, 14 East-, v. Jont*/ j Camnb. 367. * 

Vi*,.t39>34l. (JJ I'wStr. 6it>. it# JEjist, 344, 

i Campb. 310. 
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The memorandum or entry, before it cim be received in 
evidence, must be proved to be authentli^f' a»j by shewing 
it to be the hand-writing of the decea^d person, who knew 
the feet there stated, or that it was signed by him {i); or, (if 
signed by another,) that it was made by his order, or after¬ 
wards acknowledged by him. And as to the question, 
whether a book produced was a receiver’s book, that may 
be determined by internal cvidJlk^, on an inspection by 
the Court. (2)' 

In all the cases which have been mentioned on tin's 
subject, the person, who had made the entry or declaration 
in question, was deceased at tlie time of the trial: if the 
rule were not confined to such cases, there would be great 
danger of collusion. It has, therefore, been held, that 
such evidence is not admissible where the person is inca¬ 
pable of attending from illness. (3) 

IBntries in the books of a tradesman by his deceased T>aJes- 

« 1* £*1^1 TtiiXn s boo^ 

fihopman, who therein supplies prooi ot a cluirgc against 
himself, have been admitted on the same principle to be 
evidence of the delivery of goods, pr pf other matter there 
'Stated within his own knowledge. Thus, in an action of 
assumpsit, the usual course of the plaintiff’’s dealings ap¬ 
peared to be, that the dtttymen of the plaintiff, w'lio was a 
brewer, should come every night to the clerk, of the brew- 
house, and give him an account^f the beer delivered out 
by them, which he set down in ^ook kept tor the pur¬ 
pose, and the draymen signed it; the drayman, who signed 
the particular entry offered in evidence, had since died, 
but hfe hand-writing was proved; and this entry was held 
to be good evidence of the delivery of the be^ji :for which 
the action was brought (4). This declaration of the 

(1) 4T. R. 5x5, 516. Jones v, (4) Price v. Ld. Torrington, l Salk. 

Wilier, jOirillL 847. Yite?. Leigh, *85; a Ld. Ray. 873,8.0. And see 
3 GwiU. 861.- ' i Pitman v. Madox, a Salk. 690; Calvert 

(2) Ooe d. Wefdicr v; Lord G. t. Archbishop of Canterbury, a Esp. N. 

Thyane,xoE^.aod. 4T.iL 516. P.C.645; Philipsottv.Chase.aCampb. 

( 3 ) Harrison v. Blades, 3 Campb. xxo; Hagedoru v. Reid, 3 Campb. 
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tradesman’s servant, of having delivered the goods, is also 
an admission, that he i*eceived them for that purpose, and 
would have been evidence against him, in an action for not 
delivering them according to his instructions. But it is 
clearly distinguishable from entries in the book of a re¬ 
ceiver, who by making a gratuitous charge against himself, 
knowingly against his own interest, and without any equi¬ 
valent, repels every supposition of fraud. A disposition to 
commit fraud would have tempted him to suppress altoge¬ 
ther the fact of his having received any thing, or to misre¬ 
present the amount of the sum, but not to mis-state the 
ground or consideration for which it was received ; that is, 
not to mis-state the only fact sought to be established by 
the proposed evidence. On the other hand, the declara¬ 
tion of the tradesman’s servant is offered in evidence to 
prove the fact of delivery, and as he gives the account not 
against his own interest, (which is some security for the 
truth of the statement in the other case,) the probability 
of his account being true or false is neither greater nor less 
than the probability of his being honest or dishonest, which 
is nothing more than may be said in every case of hearsa}^ 
'Fhe circumstance of his thereby acknowledging the re¬ 
ceipt of goods, which, it may be said, would be evidence in 
an action against him, seems to amount to little or nothing. 
It was the least he could say: to have said nothing at all, 
would, as he'“must have known, necessarily lead to some 
inquiry. These considerations may serve to shew how 
cautiously such declarations by sliopmen arc to be ad¬ 
mitted in evidence, to charge third persons with the receipt 
of goods; more particularly, as the tradesman may easily be 
furjushed with cvidemcc of delivery, bytaking a memorandum 
from the,purchaser, or by requiring some other security. 

In the case of Evans and Lake (i), a merchant’s books 
were received in evidence under particular circumstances. 
The question there was, whether, certain goods, which had 
been bought in the name of Mr. Lake, were purchased on 

(1) Bull. N. P. 282, 283; and see Cooper v. Marsden, \ Esj'. N, P. C. i. 

his 
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his own account, or in trust for Sir Stephen Evans. To 
prove *the latter of these positions, the, ass^nees of Sir 
Stephen Evans, who were the plaintiffs, first shewed, that 
there was no entry in the books oF Mr. Lake relating to 
this transaction; they then produced several receipts in 
the possession of Sir S. Evans for the payment of part of 
the goods, and on the back of the receipts there W’as a 
reference in the hand-writing Sir Stephen’s book^ 
keeper, since deceased, to a certain shop-book of Sir 
Stephen. Upon this, the question was, whether the book 
so referred to, in which was an entry for the payment of 
money for the whole of the goods, siiould be read. And 
the Court of King’s Bench on,, a trial at bar admitted the 
entry, not only as to the p^t mentioned in the receipts, 
but also as to tiie remaiiuler of tlie goods then in tlie hands 
of Mr, Lake’s son. In this case, (which lal. Ilardwicke (1) 
has observed upon, as “ new and having gone a great 
way,”) the entry was not offered by the assignees, > as evi¬ 
dence of payment against the seller of the goods, but as 
corroborating ovitlence to shew, that while the books ol’ the 
other party concerned took no notice whatever of the 
goods, those of Sir S. Evans, under, whom the plaintiffs 
claimed, treated the goods as bouglit on his account. 

In another case, wiicre the plaintiilj to prove delivery of 
wine to the defendant, produced a book belonging to his 
cooper since dead, wliose name was subscribed to several 
articles, which it was proposed to “Gilead after proof of the 
hand-writing, Lord Raymond C. J. would not allow it, 
saying it differed from Lord Torrington’s case (2) 

(l) la Glyn v. Bk of Envland, (a) Clerk v. BeufoiiJ, Bull. N. P. 
a Ves. 43 * 3 ^®. K'V ' 

* See the case of Cooper v. Martdoii, 1 Esp. N. P. C. t w here, iti order to pro re 
payment of a draft at a banker’s, the lunkiu^-house book was offered in evidence, 
in which hook there was dii entry of the payment of the draft in question. Lord 
Kenyon ruled, that the entry could only he proved by the cl rk who made it, if 
living; and that other proof vvaanot admissible, though he might be abroad. Ac¬ 
cording to the report of this case, no objection seems to have been taken against 
the adinissibility of the entry itself, on the ground of its being found in a third 
person's book; nor does that point appear to have been noticed. 
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And Lord Kenyon ruled, in the case of Calvert v. Arch¬ 
bishop of Canterbury (1), that, in an action for the hire of 
a pair of horses, an entry by the plaindff’s servant, since 
dead, stating the terms of the agreement with the defend¬ 
ant, ought not to be admitted. 

In an action by a tavern-keeper (2), it appeared, that the 
defendant belonged to a club, which M'as held at the 
plaintiff’s house, and that in a room, where the club met, 
a book used regularly to be kept open, in which the plaintiff’s 
servants entered the articles, as they were ordered by the 
members of the club, who had thereby an opportunity of 
inspecting and correcting the account. Lord Kenyon 
admitted the book as evidence of the deliver}', though it 
was not proved that the servants, who made the entry, 
were dead, nor was their absence accounted for, and onlv 
their hand-writing was proved. The daily account in the 
book was in this case considered as tantamount to a bill 
delivered and admitted by the defendant. 

The ftat. 7 J. I. c. 12. enacts, that the shop-book of a 
tradesman shall not be evidence in any action for wares 
delivered or work done, above One year before the bringing 
of the action, except the tradesman or his executor shall 
have obtained a bill of debt or (^ligation of the debtor for 
the said debtf or shall have brought against him some 
action, within a year next after the delivery of the wares, 
or the work done. And the 2d section provides, that nothing 
in the act shall extend to the mutual trading and merchandize 
between tradesman and tradesman. At the time of making 
this act of pariiaincnt, thei'c was an opinion growing up, 
that, aftei^i certain length of time, a man’s shop-books 
should be evidence for him, after the year: to prevent 
which, the act was made (3). However the book is not 
evidence, even within the year, except under particular 

fi ) z Esp. N.,R.C. 646, f3) Ptr Ld. Ilai'dwicke, » Vts. 43. 

(i) Wikzie V. Adamson, K. B. Sitt. 
after Mich, terra 1789, MS. 
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circumstances. An entry made by a tradesman Iiimsclf, 
stating the delivery ofjgoods, is not evidence for him; but^ 
whether maile bj him or not, it may often serve as a me¬ 
morandum to refresh the memory of the shopman, and for 
that purpose is admissible. 

It has been already stated, that admissions by one of the 
parties to a suit, against his intf^cst, are evidence against 
him; and that statements made Ttfy a third person, on being 
referred to by a party respecting any litigated point (j), or 
representations by a party’s agent (7), are in many cases 
admissible against the principal. To such cases tlic objec¬ 
tion of hearsay does not apply. Nor does the objection 
apply to the account which?-has been given by a witness on 
a former trial, or to dying declarations. 


If a witness, who has been examined in a former action Testimon; 
between the same parties, and where the point in issue was 
the same as in the second action, is since dead, what he 
swore at the trial, may be proved by one who heard him 
give evidence (3). For such evidence was not given in an 
extrajudicial tnanner, but upon oathl' The parties to the 
suit were the same, the point in issue ivas the same, and an 
opportunity was given for cross-examination. These cir¬ 
cumstances plainly disttiiguish the proposed evidence from 
hearsay. So, where a person, who had been sworn on a 
former trial between the same ^rtics on the same issue, 
and subpoena’d to appear as witness at a second trial, did 
not appear in obedience to the writ, the Court of King’s 
Bench, seeing reason to believe that he had been kept away 
by the contrivance of the adverse party, admitted other 
witn^ses to prove wdiat he had sworn on thev'fo^mer occa¬ 
sion (4). The person called to J^rove what a deceased wit- 

V » 

(i) See ante, p. 77, a P.Will. 563. Pike v. Cronch, i Ld. 

(») See ante, p. 74. Itay. 730. Per I.ord Kenyon, 4 T. R. 

(3) Per Cur. in R. v. C.irpenter, 290. Mayer of Doncaster v. Day, 

2 Show. 47. Buckworth’s case, Sir T. 3Taunt. 26a. 

Raym. 170, Vin. Ab. “ Evidence,” (4) Green v. Gaturck, Bull. N. P. 

(T. b. 88.), pi. 4. Coker v. Farewell, 243. 
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ness said, must undertake to repeat precisely his very words, 
and not merely to swear to their .effect (i). Thus, in a 
case before Lord Kenyon, a witness was not allowed to 
speak to the effect of what the deceased witness had sworn 
on the former trial. “ He ought,” said Lord Kenyon, ‘‘ to 
recollect the very words; for the jury alone can judge of 
the effect of words (2).” And be cited the case of the King 
V. Deborah from one of his own notes, to the same point. 
For the purpose of introducing an account of what a de¬ 
ceased witness swore on the first trial, the nisi prius record 
and the postea indorsed are good evidence to shew, that a 
cause was brought on for trial, or that it was actually 
tried. (3) 

The dying declarations of a person, who has received a 
mortal injury, are constantly admitted in criminal prose¬ 
cutions, and are not liable to the common objection against 
hearsay evidence (4). The principle of this exception to 
the general rule is founded partly on the awful situation of 
the dying person, which is considered to be as powerful 
over his conscience as the obligation of an oath, and partly 
on a supposed absence of interest on the verge of the next 
world, which dispenses with the necessity of cross-exami¬ 
nation. But before such declarations can be admitted in 
evidence against a prisoner, it must be satisfactorily proved, 
that the deceased, at the time of making them, was con¬ 
scious of his danger, and had given up all hope of recovery. 
This consciousness of approaching death may be collected 
cither from the circumstances of the case, (as, Irom the 
nature of the wound and the state of body), or from ex¬ 
pressions used by the deceased (5). And it has been de¬ 
cided by the judges, that the question, whether the 
deceased made the declarations under the apprehension of 

(ij I.d. Palmemtone’s case, cited by (4) R. v. Reason and Tranter, i Str. 
I.ord Kenyon in R. v. JolifTe, 4 T.R. 499. Woodcoek’s case, a Leach. Cr. 
390. C.j66. Bdmbridge’sc!ise,y St.Tr. 161. 

(a) Riiiii:. V. Donistbom, •Cornw. (j) Woodcock's case, 2 Leach, Cr. 
Sum. Ass. 1789, MS. C.j66. Dingler’s case.ib. 638. John’s 

(3) Pitton V, Walter, i Str. 162. case, 1 East, PJ. Cr. 357. 
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death, is a question for the judge to determine, not for the 
jury. (I) 

On the same principle, the dying declarations of an ac> 
complice are admissible; for the accomplice himself would 
have been a competent witness, if he had been living. 
This was determined by all the judges in Margaret Tink- 
ler*s case (2), The greater part of the judges were of 
opinioti in this case, that the declarations of the deceased 
were aloiie sufficient evidence to convict the prisoner; ofi 
the ground, that they were not to be considered as evidence 
corning from a parliceps criminis, as she thought herself 
dying at the time, and had no view or interest to serve in 
excusing herscitj or fixing the charge unjustly on others. 
But others of the judges held, that her declarations were 
to be so considered, and therefore required the aid of con* 
firmatory evidence. The declarations of a criminal at the^ 
time of his execution cannot be I’eccivcd on the trial of an 
accomplice; for, after attainder, he could not be sworn as 
a witness. (3) 

The same Jfind of evidence is admissible in civil cases, 
as well as in trials for murder. Thus, the declaration of a 
person, who, having set his name as subscribing witness to 
a bond, in his dying moments begged pardon of Heaven 
for having been coueerned in forging the bond, was ad¬ 
mitted to evidence of the forgci^ by Mr. J ustice Heath (4), 
on the authority of Wright on the demise of Clymer v. 
Littler (5), where similar evidence of a dying confession by 
a subscribing witness to a will had been received by Chief 
Justice Wilies, and afterwards approved by the Court of 
King’s Bench. Lord Mansfield on that ojecasion said, 

(i) By tlie ojiinion of all the Judges, (a) i Ea^t, PI. Cr. ^154, 6. 

ill John’sease, i East, PI. Cr. 357., and (3) Drummond’s case, i Leach, Cr, 

in Welbbrn’s case, i Enst, PI. Cr. 35*;. C. 378; i EasS PI, Cr. 353, S. C. 

In Woodcock’s case, which wa-i before (4) Cited by I.d. Ellenborough in 
the two last, thU question had been left Aveson v. LordKmnaiid, 6 East, 193. 
to the jury by Eyre C.B , 1 East, PL Cr. (5) 3 Burr. 1244. *255. 
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“ The account was a confession of gi*eat iniquity, and as 
the dying person could be under no temptation to say it, 
but to do justice and ease his conscience, I am of opinion 
the evidence was proper to be left to the jury.” 


As the declaralioiis of a dying man arc admitted, on a 
supposition, that, in liis awful situation on the coniines of a 
future world, he had no motives to misrepresent, but on the 
contrary the strongest motives to spcfik without disguise 
and without malice, it seems to follow, that the party, 
iigainst wliom they are produced in evidence, may enter 
into the particulars of his behaviour in his last moments, or 
may be allowed to shew that the deceased was not of such a 
character, as was lilcely to be imjjressed by a religious sense 
of his approaching dissolution. 

Hearsay is often admitted in evidence, as part of the res 
gesta; the meaning of which seems to be, that where it is 
necessarj^ in the course of a cause, to inquire into the 
nature of a particular act and the intention of the person 
who did tlic act, proof of w'hat the person said at the time 
of doing it is admissible evidence, for the pui^osc of shewing 
its true character. Thus, for example, in an action by the 
assignees of a bankrupt, the bankrupt’s declarations at the 
time of his absenting himself from home are properly re¬ 
ceived in evidence, to slu^w the motive of his absence. In 
the case of Bateman v. Bailey ( i ), therefore, where the 
question was, whether the trader’s departure froui^js 
dwelling-house amounted to an act of bankruptcy, the 
Court of King’s Bench were of opinion, that the reasons, 
which he gave for his absence, after his return home, ought 
to have been admitted in explanation of his own act. The 
words of the stat. i J. i. c. 15. s. 2. are, that every person 
using the trade of merchandize, &c., who shall begin to 
keep his house, or otherwise absent himself, or d^art his 


(1) 5 T. R. 5ta. And sec Maylni v. Eyioe, a Srr. 809. Ewens v. Gold, 
BuU.N. P.40. 
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d'wellitig-housei to the intent or whereby his creditors shall or 
may be defeated or delayed for the recovery of their past 
debts, &c., shall be accounted and adjudged a bankrupt. 

In the case of Thompson and wife against Trevanion (i), 
which was an action of trespass and assault, Lord C. J. Holt 
allowed what the wife said, immediately upon the hurt re¬ 
ceived, and before she had time to devise or contrive any 
tiling for her own advantage, to be given in evidence. So, 
on an indictment for a rape, what tlie girl said recently 
after the fact, (so that it excluded a possibility of practising 
on her, 1 has been held to be admissible in evidence, as a 
part of the transaction (2). the case of Aveson v. 

Lord Kinnaird (3), where, (in order to ascertain whether 
the deceased was in a good state of health on the day of the 
insurance, it became material to consider what the state of 
health was both before and after that day.) the account, 
which the deceased gave some days after obtaining the cer¬ 
tificate of good health, respecting her state on the former 
day, was admitted at the trial, and the Court of King’s 
Bench w'ere of opinion, that it had been properly admitted. 
Aiul it is in every day’s experience, said Mr. Justice Law¬ 
rence ill this case, that wliat a man has said of himself to 
his surgeon is evidence, in an action of assault, to shew 
what he has suiFered by/easdn of the assault. So, it should 
seem, in an action for criminal conversation, the declara¬ 
tions of a wife at the time of her elopement, stating the 
fil^son of her eloping, (as, that she fled from an immediate 
fear of personal violence,) would be evidence against the 
husband (4); but a collateral declaration, respecting a 
matter which happened at another time, would not "be ad¬ 
missible. And where, in an action for criminal conversa- 
tion, the defence was, that the plaintiff had connived at his 
wife’s, elopement, evidence wiis received, on the part of the 

I - ’ 

(i) Sltin. 40a, cited by the Court, (3) 6 East, 198 ; ante, p. 181. 

6 East, 193. (4) 6 Bast, 193. 

Brazier’j case, i East, I’l. Cr. 
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plaint of the wife’s declarations as to her intention and 
purpose in going (i); for the question, in effect, was, whe¬ 
ther the husband knew, that she was about to elope, or 
whether he believed, that her intention was as she repre¬ 
sented. 


(l) Hoare v. Allen, 3 Esp. N. P. C\ the motion for a new trial, were nf 
176, before I.ord Kenyon, on 21] trial, opinion, that this evidence ought to l<* 
who said, that some of the Judges, on ' j|dmiitcd. 


CHAP. VIII. 


On the Examination of Witnesses* 

A FTER considering, in the last chapter, what kind of 
evidence ought to be produced for ascertaining the 
points in issue, the next subject of inquiry relates to the 
manner, in which witnesses are to be examined. 

The ordinary mode of proceeding in the courts of com¬ 
mon law, preparatory to the examination of a witness, is to 
swear him in chief, unless an objection should be made to 
his competency; in which case, the practice formerly was 
to examine him on the voire dire, and this was so strictly 
observed, that, if a witness were once examined in chief^ he 
could not afterwards be objected to on the ground of inte¬ 
rest. But, in later limes, the rule has been to a certain 
extent relaxed, and now, if it should be discovered in any 
stage of the trial, that a witness is interested, his evidence 
will be rejected. This is as well for the convenience of the 
Court, as for the purposes of justice. The examination of 
a witness, to discover whether he has any interest in the 
cause, is frequently to the same effect as his examination in 
chief; it therefore saves time and is more convenient, that 
the witness should be sworn in chief in the first instance; 
and if it should afterwards appear that he is interested, it 

will 
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will then be time to take the objection (i). Tliis relaxa¬ 
tion, however, of the ancient rule, does not extend so fer, 
as to allow the counsel on the cross-examination to ask the 
witness every sort of question, which might be proper on 
the voire dire. For example, after an examination in 
chief, a witness is not to be cross-examined as to the con¬ 
tents of a will not produced in court, under which it is 
suggested that he takes some interest, although such ques¬ 
tions might be properly asked in an examination on the 
voire dire. (2) 

When the witness has been regularly sworn, he is 0 rst 
examined by the party which ))roduccs liira : after which, 
the other party is at liberty to cross-examine. The exa¬ 
mination is in open court, in the presence of the parties, 
their attornies and counsel, and before the judge and jury, 
who have thus an opportunity of observing the understand¬ 
ing, demeanor, and inclination of the witnesses. 

Leading questions, that is, such as instruct a witness 
how to answer on material points, are not allowed on the 
examination in chief; for, to direct witnesses in their evi-* 
dence would only serve to strengthen that bias, which they 
are gcnerallj" loo much disposed to feel, in favour of the 
party that calls them. But, if a witness should appear to 
be in the interest of the opposite party, or unwilling to give 
evidence, the Court will in its discretion allow the examiaa- 
tion in chief to assume the form of a cross-examination. 
And, in examining a witness fojr the purpose of directly con¬ 
tradicting another witness, on the opposite side, as to some 
particular parts of his evidence, which no general examina¬ 
tion in chief would be able to touch, leading questions 
may be properly asked. Thus, for example^ after exhaust¬ 
ing the witness’s memory as to the contents of a written 
instrument, he may be asked whether it contained a parti- 

(i) Turner v.Pearte, i T. R. 717. (a) Howell v.Lock, * Camjib. 14. 

Perigal v. Nicholson, 1 Wightw, 64. 
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culftr passage, which has been sworn to on the other side; 
otherwise it would be scarcely possible ever to come to a 
direct contradiction. (i) 

A witness cannot be compelled to answer any question, 
which hns a tendency to expose him to penalties, or to a 
criminal charge (2). Thus, on an indictment for a rape, 
the woman is not obliged to answer, whether on. some 
former occasion she had not a criminal connection with 
other men or with particular individuals (3); nor is evi¬ 
dence of such criminal intercourse admissible (4). So, on 
an appeal against an order of bastardy, a person cannot be 
compelled to acl^owledge himself the father of a bastard 
child; bat there is no objection to his Iwjing sworn, and, if 
he chooses, he may confess the fact (5). So, it has been 
held, in an action for a libel (6), (which was published by 
the defendant in a voluntary affidavit sworn mctrajudicially 
before a magistrate,) that the magistrate’s clerk is not bound 
to answer, whether he wrote the affidavit and delivered it 
to the magistrate, because the bare copying out of a libel 
is criminal. * ^ 

Further, there arc some authorities in support of the posi¬ 
tion, that a witness is not compellable to declare his own in¬ 
famy, nor to confess wdiat has a direct tendency to degrade his 
character (7). In Cooke’s case, reported in the State 
Tmls, where a question arose, whether a juryman, who 
ha^ been challenged, might be examined as to his havljig 
asserted the guilt of the prisoner before the trial, C. J. Tfeby 


(1) Coiirtecn v.Toiise, i Campb. 4j. 

(а) R. v.Ld.G.Gordoti,aDoug.593. 
Title V. Grevet, a Ld. Raym. io8k 
16 Ves. jun. 24%. Preamb. St. 46 G, 3. 
c. 57- 

(3) Hodgson’s case, by a majority of 
the Judges on a case reserved, i8ia, 
JkdS. Dodd v.lSi'otris, 3 Canipb.5i9. 

{4) By the opinion of all the Judgi s 
in liodgson’s case, MS. 

(5) R. V. St. Mary’s, Notlingl.sm, 
13 East, 58. n. 

(б) Maloney v. Baitlty, before 


Wood B. 3 Campb. zio. A bill of ex- 
ceptiors w.ns tendered, but afceiWards 
dropped. 

(7) Vid. dictum by I'reby C. J, in 
Cooke’s case, 4 St. Tr. 748, end by 
Pratt C. J. Sayer’s case, 6 St. Tr. 
159. R. V. I.evi is, 4 Esp. N. P. C. Jtajr. 
Macbride V. Macbride,do.a4a.— In R. 
V. Edwards. 4 T. R. 440, on an appli. 
cation to bail the prisoner, the Court 
allowed the counsel to ask one of the 
bail, whether he had, stood in the pil¬ 
lory for pci jury, 

said.. 
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said, “ Yqu may ask upon the voire dire, whether he has 
any interest in the cause, nor shall we deny you liberty to 
ask, whether he is qualified according to law by liaving a 
freehold of sufficient value: but that you may ask a juror (l) 
or witness every question that wll not make him criminous, 
that is too large. Men have been ai,ked whethej' have 
been convicted and pardoned for felony ^ or whether they have 
been whipped for petty larceriy^ but they hove not been obliged 
to answer ; for although their answer in the affirmative will 
not make them criminal, nor subject them to punishnfifent, 
yet they arc matters of infamy, and, if it be an infamous 
thing, that is enough to preserve a man fi'om being hound to 
answer, A pardoned man is not guiltjt; his crime is 
purged. But merely for the reproach of it, it shall not be 
put upon him to answer a qucstioji, whereon he will he fenced 
toforswear or disgrace himself. So, persons have been ex*- 
cused from answering, whether they have been committed to 
bridewell, as pilferers or vagrants, &c.; yet to be suspected 
is only a misfortune and shame, no crime. The like has 
been observed in other cases cf odious and infamous mat¬ 
ters, which are not crimes indictable.” (2) 

In Layer’s case (3), on an indictment lor high treason, 
the prisoner insisted that a witness should be examined on 
the voire dire, ^vhether he had a promise of pardon, or some 
other reward, for swearing against him; the point was ar- 
gtied by his counsel, and over-ruled by the Court. The 
Lord Ch. J. Pratt said, “ You see, the most you can make 
of it, is, that it is an objection to his credit; and if it goes 
to his credit, must he not be, sworn, and his credit left to 
the )ui7 ? He must be examined as a legal witness. But 
if this man, under expectation or promise (fa pardon, ctmos 
here to swear that which is not true, and you hmuld ask him 
to that, he is rwt obliged to answer it. No body is to discredit 
himself, but always to be taken to be innocent, till it appear 


(i) See alto Co. Lit. X58. b. (3) 6 St. Tr. 

(») Cooke’s ease, 4 St. Tr. 74S. 

Other'* 
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otherwise. If xnko ask the imimiate thi^ 

like thati (namely, Aat the witness can give no evidence 
except what is false,) it ought mt to have an answer: but if 
he has a protnisc of pardon, if he gives true evidence, it is 
no objection to his being a witness, or to his credit,” And 
Mr. Justice Fortescfte Aland, referringto a case cited, where 
a similar point was made and over-ruled, said, “ The reason 
die Court gave, (that it was improper to ask this question 
in the voire dire,J was, that if he had this promise, such 
promise was made either to speak the truth, or to speak a 
falsehood; if it were to give just and true evidence, there 
was no harm in it ,* and if H was a jrrornise of pardon for 
speaking what net true, the witness was not hound to an¬ 
swer that question” It has been before mentioned, that, if 
a witnws is asked, whether he has been convicted of an 
offence, and admits the fact, yet the mere admission vrill 
not make him incompetent; notwithstanding that he might 
be incompetent, if the conviction w'ere legally proved by 
an examined copy of the record. {i) 

It has been doubted whether a witness could be com¬ 
pelled to give any evidence which might subject him to a 
civil action or charge him with a debt But now, “ It is 
declared by stat. 46 G. 3. c. 37. that a witness cannot by 
law refuse to answer a question relevant to the matter in 
issue, (the answering of which has no tendency to accuse 
himself, or to expose him to penalty or forfeiture of any 
nature whatsoever,) on the ground, that the answering of 
such question may establish, or tend to establish, that he 
owes a debt, or is otherwise subject to a civil suit.” But 
the right, which the parties to a suit have, to refuse an¬ 
swering any question, is not in any degree almcted by this 
statute; and therefore, on a question of Settlement^ a rated 
parishioner is not compellable by the adverse parish to 
give evidence, as he is directly interested as party to the 


(i) See R. V. Tcalc, R. v. Careiiiioo, supra, p. % 4 . 


appeal, 



a|j|^a|^.and does uot coine.within the words or zneaning of 
thcact.(}) 

- ' 

A witness can depose only to such facts as are witbin 
his own recollection. But Jo assist bis memory he may 
use a written entry, €ir memoranduni, or the copyrof a mo* 
xnorandum; and, if afterwards he con positively swear to 
the truth of the fact there )^ted, such evidence will be 
sufficient But, if he cannot from recollection speak to 
the fact any further, than as finding it stated in a wri^en 
entry, his testimony will amount to nothing (2). When a 
witness has recourse to a written memorandum for the 
purpose of assisting his recollection, there,seems to be no 
good reason for confining him tp such writings only os 
were drawn up at the precise time when the facts occurred; 
for one person may have as clear and strong a recollection, 
from looking at a paper written half a year after the fact^ 
as another who wrote down the fact on the very day it 
happened. However, the entry ought to haye been made 
by the witness himself, orj -if made by another, examined 
by him, while the fact was fresh in his memory. (3) 

In general, the opinion of a witness is not evidence: he 
must speak to facts. But on questions of science or trade, 
or others of the same kind, persons of skill may speak not 
only as to facts, but are allowed also to give their opinions 
in evidence. Evidence of character is founded on opinion^ 
and the opinion of a medical man is evidence as to the state 
of a patient. So, ship-builders have been admiited to 
state their opinion on the searwbrthincss of a ship, from 
a survey, which had been taken by others, and at which, 
they #iEffe not present (4). So, in an action of trespass 
tor making an embankment, which was said to have gra- 

(1) R. V. Inhabitants of VP'obum, (3) Burrough v. Martin, a Campb. 

!0 East, 395. Ill* 

(») Sandftrell v. Sandwell, p«f Hok (4) Thornton v. Ro3'al Exch. Ass- 
C. J. CombeTb.44j. Doe v. P«rkins, Company, Wake, N.P.C. 45. Chatt> 

3 T. R.. 75X. Tkumc V. Taylor, ib, iS 4 - rand v. ^ngetstein, ib. 43. 

§ East, ^4. 289. 
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dually cboaked up iiarbdur, an engineer waa p^- 

mitted to prove from his o'wn experiments, what were the 
of natural causes upon that particular harbovir, and 
on other harbours similarly situated on tiie same coast, and 
that the removal of the bank would not, in his opinion^ rc> 
store the harbour (i ). So, where the /question is, whether 
a seal has been forged, seal engravers may be culled to shew 
a difi^ence between a genmne impression and that sup- 
posed to be false. (2) 

In cross-examinations, the object of which is to sift 
evidence, and try the credibility of the witnesses, a great 
^ latitude is allotifcd ip the mode of putting questions. The 
rule, however, is still suJpject to certain limitations. A wit¬ 
ness cannot be cross-examined as to any fact, which (if 
admitted) w'ould be collateral, and wholly irrelevant to the 
matter in issue, for the purpose of contradicting him by other 
evidence, (in case he should deny the fact,} and in this 
manner to discredit his testimony (3); and if the witness 
answers such an irrelevant question before it is disallowed or 
witlidravvii, evidence cannot afterwards be admitted to con¬ 
tradict his testimony on the collateral matter (4). In the 
application of this rule, the principal thing to be consi¬ 
dered will be, whether the question is irrelerant to the 
points in issue between the parties. In an action for 
usury, it W’^ould be entirely immaterial and irruievant to 
qross-examiue the witness respecting other coutracl^ sup¬ 
posed to have been made by the defendant, unless the 
witness had first said that tlm coiurc.cts wtre the same; 
and that was the point in the case of Spcnceley v, De 
Willot. So it would be irrclt-vant to a^k a witness in 
cross-examination, whetlier he had not attempted to dis¬ 
suade another witness from attending the trial (5). But it 
is «ot irrelevant on the trial of a pi isoner, to cross-exa- 

(i) Folk?s V. Chad, i78,';,MS.ci«d ( 3 ) r. De Willot, 7 Ea^t, 

by BiiHer J. in Gooiltitle v. Kratuni, 108. 

4 T. R. 498. (4) Harris v. 'T ippet, » Campb. 6.i 8 

fa) Per l-ij. Mansfield in FvlKesv, (■:) HajjK v. Tipper, a Campb, 6j;. 

Chid, jb. 
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mine^tibe witness to this pdini^ whct^M^, in consequence of 
being charged with robbing the prisoner, be had not said 
that he would be revenged upon him, &c.; and if the^t<^ 
ness should deny having used such a threat, evidence may 
be given to contradict him. («i) 






When a witness has been once sworn to give evidence, 
the other party may cross-exi^ine him, though he gave n6 
evidence for the party that called him (2). And it is re¬ 
ported to have been ruled at nisi prius, that, if a witness 
has been once examined by a party, the pritalege of cross- 
examination continues in every stage of the cause; so, that 
the other party may call the same witnffss to prove his 
case, and in examining him may mk leading questions (3). 
In the case referred to, the witness might possi^y have 
shewn strong bias in favour of the first party that called 
him, and on this account perhaps a greater scope was granted 
to the adverse party than is usually allowed. It may 
happen, on the other hand, that the plaintiff calls a witness, 
unwillingly and from m<^ necessity, knowing him to be 
favourable to the other side: in such a case, to allow the 
defendant, on calling him up afterwards as his own wit¬ 
ness, to put leading questions, would be giving him an un¬ 
reasonable advantage; on the contrary, the Court might 
perhaps be induced to invest the plaintiff’s counsel with 
some of the powers of cross-examination, at the same time 
that it would probably oblige the defendant’s counsel 
treat such a witnds strictly as his own, and confine him 
w ithin the limits of an examination in chief. If one party 
calls for the otlier party’s books, but, when tliey are pro- 
ducedr^l^cllBes using them, the mere calling for them will 
not make them evidence for the adverse party (4). It 
may, said Lord Kenyon, be matter of observation to the 
counsel on the other side, that the entries in the books 


(i) Vewiii’s c3-e, 2 Csmpb. 638. n. (3) Dickinson v. Shee, 4 Esp. N, P, 
before Lawrence J. C. 67, 

(aj PbiMps V Earner, X Esp. N P. C. (4) Sayerv. Kitchen, i Esp. N. P,C- 

157 ' »**-''• 
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were in £»vour of fais dient, \l>ut emtirot entitle him fo 
offer the books in evidence to the Jury. If, however, the 
pa^ who has called for their books, inspects them, he 
thereby makes them evidenceibr the otlicr patty, although 
has not used them himself in ei|i^ncc(i}. Where 
ifooks are refused, it is a suspicious db&umstance, and open 
to much observation, but it will not be conclusive against 
the pf»ty. ) 

There are several ways of impeaching the credit of a 
witness, i. The party, against whom a witness is called, 
may disprove the facts stated by him, or may examine 
other witnesses, *as to his general character: but they will 
not be allowed to spcale"^ to particular facts or parts of his 
conduct(2); for, ‘^though every man is supposed to be 
capable of supporting the one, it is not likely that he sliould 
be prepared to answer the other without notice;” and, 
even if he should ha})pcn to be prepared to defend himself, 
such evidence would generally afford a very slight and 
imperfect test of his credibility. The regular mode is, to 
inquire whether they have the means of knowing the 
foivner witness's general character, and whether from such 
knowledge, they would believe him on his oath (3). In 
answer to such evidence against character, the other party 
mey cross-examine the witnesses as to their means of 
knowledge; or may attack their general charactei*, and 
by fresh evidence support the character of his om u witness, 
a. The credit of a witness may be impeached, by proof 
that he has made statements out of court, on the same 
subject, contrary to what he swears at the trial (4). A letter, 
therefore, written by him, or a deposition signed by^him, 
may be used as evidence to contradict his testimony; but 
a conviction before a magistrate, purporting to set out the 
4 

(i) Wharjm v, Routlege, 5 Esp. N. case, | St. '(V. 6 )^. Mawson v. Hat: 
P. C. S35. sii.k, 4 Esjj. N. P. C. 10^. 

{'>.) Bull.N. P.396. (4} De Sailly V, Morgm, a Esp. N- 

(3) per Holt C. J. in Rockvrood’s P. C. 691. 

depo- 
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deposition of & witne^ is Wyt OTidcnt^ for tlils purposed (i). 
In ansvE^^ to such evidence, and the purpose df corro¬ 
borating the tesrt:imony of the witness, the Ch. B. Gil^rt 
is of ofunion that the party, who called him, may shew %at 
he affirmed the same thing before on other occasions, ai0 
that he is still comS^ront with himself {2) 

If an attesting witness to (vi^ill or depd impeach its va¬ 
lidity on the ground of fraud, and accuse other subscribing 
witncKH^ who are dead, of being accomplices in the fraud, 
the party claiming under the instrument mhy give evidence 
of their general good character. For, if living, they might 
be produced as witnesses, and their character would then 
appear in cross-examination; and after their death an 
opportunity ought to be given, to shew what credit is to be 
attached to their attestati(m(3). But in a case, where a 
witness for the plaintifl* asserts one thing, and a witness 
for the defendant asserts another, and direct fraud is not 
imputed to either, evidence to general character is not 
admissible. (4) 

A party will not be permitted to produce general 
evidence, to discredit his own witness. “ This,” says 
Mr. J. Buller, “ would enable him to destroy the witness if 
he spoke against him, and to make him a good witness if 
he spoke for him, with the means in his hand of destroy¬ 
ing his credit if lie spoke t^ainst him (5).” I’he meann^ 
of this rule is, that a party cannot prove his own witness 
to be of such a general bod character, as would make him 
unworthy of credit. If he knew the infamy of his charac¬ 
ter, he was practising a fraud upon the court in producing 
him as a witness. But if a witness unexpectedly give 

(?) R. V. Howe, 6 Esp. N. P. C. (3) Doe dem. Walker v. Stephmson, 
115. I C-iKipb. 461. S. C, 3 Etp. N. P. C. *84, 4 liip. N. r. C. 

(a) Gilb. Ev. 135. See Lutterel V. 50; cited and approved in i Cainpb. 
Reyncll, i Mod. aSa, where this con- a 10. 

fiimatory evidence was offered//j ehief,, (4) Bp. cf Durham v, Beaumont, 
which would not now be allowed-, and it’jmpb. toy. 
it is doubted in Buller’s N. P., p. 294, (5; Bull, N. P.a97. 

yyhether it is good evidence ia reply. 
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evidence against the party that^aficii hitn, another witness 
may be called to prove those facts Otherwise; as/’v 4 iere the 
qu^tion was, whether the dc^ndatttV servant, iSdio had 
be^ employed to sell a horse, had warranted him^sonnd, 
l;^e swore, on beix^ called by the plai^ffj that he had not 
given any warrant^' and^Ord Elleilborough allowed the 
plaintiff to call another wJmess to prove, that at the time of 
the s1^ he had eij^pressly w^|i^^ted its soundness. Th^c 
can be- no nile of law, by which the truth on such nn occa¬ 
sion is to be shut out, and justice perverted, (i) 

(i) Al<^ 3 cander v. Gibscn, ft Cainpb. 55C. Bull. N. P 297. 

Chap. ix. 

On Bills of Exceptions, Demurrers toEvid^e, 

'' I 'HE competency of witnesses and the admissibility of 
evidence are to be decided by the judge who tries the 
cause, and from his judgment there is an appeal, by a bill 
of exceptions. 

Bill efei- At common law, a writ of error could not be brought 
cepuons. error in law, which did not appear on^hft^fecord; 

and therefore where the plaintiff or defendant s^^eged any 
thing ore tenus, which was over-ruled by the judge, the 
party aggrieved had no redress (2). To remedy this de¬ 
fect, it was enacted by stat. Ed. i. s. 31. “if one, im¬ 
pleaded before any of the justices, allege an exception, 
praying that the justices will allow it, that, ff they will not, 
and if he write the exception and require the justices to put 
their seals to it, the justices shall do so, and if one wjUiiot, 
another shall/’ 

Xhis statute extends to the plaintiff as well as the de¬ 
fendant (3), ai^d to a trial at bar as well as at nisi prius(4). 

(2) ft Inst. 4 z 6. Adm. p«r Cur. in Duchess of Grafton 

(3) ft last. 4x7. v.Holt, Skin. 354. R. v. (mitb, a Show. 

(4) Thurston v, Statford,3 Salk.155; stiy, cootii. 
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But it has been doufa^ed, irhetber it extends to cnininal 
cases. ^ limn'd Coke, in his cxpositbnof the statute, fitQties. 
that it ^ends to all actio|Ui, real, personal, and mi3 ^; 
but of criminal cases he makes no mention. In thGvCal^^ 

Sir H. Vane (i), was tried for high treason, the Court 
refused to sign a biil:^of except^ns, ‘^because,” they sai(l, 
criminal coses were not wiHiin the statute, but only 
actions between pajrty an<|f|^ty.” From this a^^i^ority 
Mr. Se^t. Hawkins infers ohfy, that a bill of exceptions is 
not aUbwable on an indictment for treason or felony (2). 

“ Whether a bill lies not in any criminal said Lord 

Hardwicke, “ is a point not settled (3).” It was allowed in 
the case of the King against Lord Paget and others^ on an 
indictment for a trespass (4), arid j^o on an information in 
the nature of a quo warranto (5). But Lord Hardwicke, 
in the ca^ before referred ' to, after saying “ that he had 
known a bill of exceptions allowed in informations in the 
Court of Exchequer, which are civil suits for tlie king’s 
debt,” addal, “ it has never been determined to lie in mere 
criminal proceedings in other courts (6).” A bill of ex¬ 
ceptions cannot be allowed by the justices of the peace at 
the Quarter Sessions on the hearing of an appeal against 
an 01^6)1 of removal (7). It can be used only on a writ of 

error, and^tberefore where a wit of error will not lie, there 
^ • . 
cannot be a bill of exceptions. (8) 


A'demurrer to evidence is a proceeding, by which the Pemuner 
judges, whose province it is’to determine questions of law, 
are dalled upcm to declare what the law is upon the facts 
in evidence* And it is analogous to the demurrer upon 
facts^fllleged in pleading. (9) « ^ 


(i) I Lev. 68; Kel. IS-S-C.; i Sid. 

85. s. c. 

(%} Pi. Cr. b. z. C.46. s. no. 

(3) R. V. Inhabitants of Preston, 
Rci>. temp. Hard. 251. 

(4) I Leon. 5. 

(5) R.V. Biggins aad others, iVenur. 

366. , 


(6) Rep. temp. Hard. 251, 

{7)Sctr('3). 

(8) Bull. N. P. 3x6. * 

(9) See the jtidgment of Eyre C. J. 
in Gibson and John'-.on v. Hunter, 2H. 
Bl. 2cr, 206. 
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When the admissibility of the evidence has been estab¬ 
lished, the question, how &r it conduces to the pi'oof of the 
fact, which is, to be ascertaine^dris not for the judge to de- 
cLde» but for the jury exclusively. And whefa the jury have 
ascelH:ained the fact, if a question arises, whethei* the fact 
thus ascertained 'T»alntj^|»/%he issue joined between the 
parties, or, in other w'ords^* whether the law arising upon 
the in favour of one dr Other of the patties, that 

question is for the judge to decide (i). Ordinarily, he 
declares to the jury "what the law is upon the fa.ei %hich 
they find, and then they compound their verdict of the 
law and fact. But if the party wishes to withdraw from 
the jury the application of the law to the fact, and all con¬ 
sideration of what the law iS-upon the fact, he then demurs 
in law upon the evidence. {2) ^ 

It is reasonable that cither party should have such a 
power of referring to the Court to decide w'hat the inference 
of law is upon the facts; as the jury may refuse to find a 
special verdict, in which case the facts would not appear on 
the record. On the other hand, as it is the peculiar pro¬ 
vince of the jury, to ascertain the truth of facts and the 
credibility of w itnesses, the party ought not to be allowed, 
by a demurrer to evidence, or any otlicr means, to refer 
trial of such questions to another tribunal. A demurrer 
must therefore admit the truth of all facts, which the jury 
might find in favour of the other party, upon the evidence 
Is^ before them, whatever the nature of that evidence raav 
whether bf record, or in writing (3), orf^by parol (4). 
According to Alleyn’s report of the case of Wright v, 
Pindar, it was resolved, “ that he that depiurs upon the 
evidence ought to confess the whole matter of fact to be 
true, and not refer that to the judgment of the Court; and 
if the matter of fact be uncertainly alleged, or that it 
be doubtful whether it be true or no, because offered to be 

(3) Baker’* caie, 5 Co. Rep. 104. 

(4} Wright V. Fiodiur, Alleyn, 

proved 


(z) 2H.Bl.a05. 
(2) Ib. 
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proved only .by presmuplfons or probabilities, and the 
other pa^’ty demurs thereupon, he that alleges this matter 
cannot«join in demurrer \nrhh him, but ought to pray the 
judgment of the court, that he may not be admitted to>^hls 
demurrer, unless he„will confess the matter of the fact to be 
true.” And now ft is an cstabhihed rule, that, in a de- 
inuucr to circumstantial evidence, the party offering the 
evidence is not obliged to joi^Jn demurrer, unless th^arty 
demurring will distinctly admit upon the record every fact 
and every conclusion, which the proposed evidence con¬ 
duces to prove. (I) , 

If, in an information, or any other suit, evidence be given 
for the king, and the defends^ j^lFcrs to demuf upon it, 
the king’s counsel cannQt be compelled to join in demurrer, 
but in such case the Court "ought to direct the jury to find 
the special matter; and, upon that, they shall adjudge 
the law. {2) 

When Jill matters of fact are admitted, the case is ripe 
for judgment in matter of law upon the evidence, and may 
then be piopcrly withdrawn from the jury; and being 
entered on record, it will remain for the decision of the 
judges. f3) 

The whole proceeding upon a demurrer to evidence is 
under the control and direction of tlie judge at nisi prius, 
or of the Court on a trial at bar. The Court, said Mr.jjk 
Doddridge in,^the case of Worsley v. FiUsker(4), may 
deny and .hinder a party from demurring, by over-ruling 
the matter in demurrer,* if it seem to them to be cl^ar in 
law. And in that case the Court did over-rule the dc» 
murrer, and left the case to the jury. 

fx) Gibson and Johnson v. Hunter, (3) 2 tl. BL 208. 

1H. ri. 187. (4) a B.ell, Kep. X19. Bull. N, F. 

(0 5 Cq. :^ep. X04. 3M* 

END Qf PART I, 
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PARTTHEl SECOND. 

V 'I TfA' 

ON WRITTEN EVlDENdE. 

s < 

^ > BaMOKSB'< . 

preceding chapters h^^ing ti^eated of the conipe- 
tcncy of witnesses, and of parol or unwritten evidence, 
it is now proposed to inquire into the several kinds of 
written evidence. 

"Vt^rftinjp are cither pi:^c or private. Some public 
writings are of record; others, not of record. And public 
writings, not of record, may ^ distinguished into such as 
are of a judicial character, and such as are of a public na¬ 
ture, but not judicial. In this order it is proposed to treat 
of the several kinds of written evidence; and to consider, 
first, in what cases they are admissible; and, secondly, if 
admitted, how they ought to be proved. 


.-'x 

CHAP. 1 . 

Of Acts of Parliament. 

Records. jj^ECOEDS are the memorials of the legislature, and of 
the King’4? courts of justice; and they are considered 
of such authority, that no evidence is allowca to contradict 
ti]^m(i). Thus, if a verdict, finding several issues, were 
to be produced in evij^ence, the opposite party would not 
be allowed to shew, that no evidence was ofiered on one of 
the issues, and that the finding of the jury was indorsed on 
the postea by mistake (2). So, where the declaration stated 
that a precept issued, directed to tlic mai^or of a borough, 

(t) C«>, l.it. iJ7.b. 360.3. Oilb. (4) Reed V. Jjckion, I Eas^ ijc. 
JEv.j. Bull N. P. 331. 

and, 
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and, on producing th^prcccptj it appeared to have been 
written, thus, “ to the mai/or and cmnmonaltyy* but the 
two latter words had been efi'ack through wi^ a pen, the 
Court refusecl^ admit evi(Wn^, that those words haj^^lt0t 
been obliterated, when the precept was delivered and re¬ 
turned (i). An officer, who ^hlfaKthejcarc and custody of 
records, inay be examined as to their condition, though 
he cannot be exami^d as ^tlicir matter or conteii|^). 

A rCicord, then, is conclusive proof, that the decision or 
udgment of the Court was, as is there stated: and evidence 
to contradict it, will not be admitted. But it will- not be 
conclusive as to the truth of allegations, w'hicU^ wc5t#-«ot 
material nor traversable (3). '^hus, for exampe, a party 
will not be estopped from averring, ii| an action of debt on 
a bond, that the bond was inade at A, though in a former 
action upon the same bond, he averred it to have been made 
at B (4). So, in the case of a conviction for felony, 3 cc*» 
where the jury have given a general verdict, the record will 
not be conclusive, that the offence was committed on the 
day mentioned in the indictment, for the time is not of the 
substance of the charge; and, therefore, the party interested 
to dispute the forfeiture, (which, in the case of real pro¬ 
perty, relates to the time of the offence,) may falsify the 
record, and shew that the offence committed on another 
day {5). But if the jury find specially the precise day, all 
parties arc concluded. (6) 

The first sort of records, to be considered, are acts of 
parliament; rad these, says Ch. B. Gilbert, are the highest 
and most absolute prpofi Acts, of parliament relate cither 
to the kingdom srt large, when they^e called general acts; 
or only to particular classes of men, or to certain indivi¬ 
duals, in which case they are called private acts. Laws 
which concern the king, or all lords of manors, or all offi- 

(1) Dickson v. Fisher, 4 Burr. a»67 ; (4) Com. Dig. tit. Estoppel, E. $. 

iB'ack. 664,S.C. (J) Ives’s ca^e, 3 Inst. *30. Gilb. 

(2) Leighton v. Leighton, 1 Sir, 210. Ev. 230. 

13) Co. J.it. 352.1. 16) Gilb. Ev. 23,0. 
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cers in general, or all spiritual persons, or all traders, &c. 
arc public laws. But such Es relate to the nobility only, 
or to spirituid lords, or to pf^icular ofHccrs or particular 
trades, are private acts This disfiiri^on between 

public and priimte acts is applied, in^tolleetiona of the 
English statutes at large, to ai^ statutes previous to those 
of Rki^ard the third. From that period the distinction 
cofnnan(sa@^'’ in the several tabl^ prefixed to tlfe' respective 
collections. (2) i 

The general rule is, that public acts of parliament are to 
be taken notice of judicially by courts of law, without being 
formtiiUy ^ forth; but particular or private acts^ arc not 
regarded by the judges, unless formally shewn and 
pleaded (3). In some cases, however, the necessity df 
pleading a private act has been dispensed with ; as, where 
there is a special danse, enabling the defendant, in answer 
to Eny action for matters done ui^ler the act, to plead the 
general issue; or, ydiere the private act has been recognised 
by some public act of the legislature. Thus, the statute 
23 H. 6. c. pi., relative to sheriffs’ bonds, (even supposing 
it to be a private act, as relating only to officers of a certain 
description,) must now be taken notice of judicially, because 
the statute 4 & 5 Ann. c. t6. s. 20. enables the sheriff to 
assign the bond. (4) 

In many cases a defendant will be precluded, by the nature 
of the pleadings, from taking advantage of a public act of 
parliament. Thus, in an action of debt upon a bond, the 
defendant cannot, under the plea of non est factum, avail 
hUnself of the statute i3£liz. c. 8. 8.4.15), which makes 
usurious contriicts utt^ly void. But if nc pleads that the 
bond was void on account of usui^, he may insist upon the 
statute, though he has not formally recited it ( 5 ), In an 

(ll Gilb. E». 39, 40. (4) Saxby v. Kirkus, Bull, N. P. *24. 

(s) See preface to new edit, of St4» Samuel v. Evans, »T.R.J 7 j'. 
tutes at large. (5) See .'jI.o j» Ann. St. 2. c. i6. 

(3) BuU. N. P. 222. (6) Com. Dig. tit. Pleader, 2 W.23, 

action 
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action of assumpsit, indeed, where the defendant may give 
in evidence any thing that (hschmges the debt, or proves 
nothing due, he may shew Holder the general issue, that the 
contract waj$jtilur.ious,( I), or fqunded on an illegal 
deration which mahes the contract void. (2) 

•> /V . , - 

If an action or information be brought upon a pej^al st^* 
tute, and there is nnothe%statute which exempts ^r dis¬ 
charges the defendant from the penalty, this latter act (as 
some books lay down the rule) cannot be given in evidence 
under the general issue, but ought to be pleaded; for the 
general issue is but a denial of the plaintiff's declaration, 
and the plaintiff, it is said, has proved him guilty, w;J^i^ he 
has proved him within the la!^ upon which he^unds.his 
declaration (3). It is, Jmdecd, enacted by statute 21 Jac. r. 
c. 4. s. 4., that, in actions on penal statutes, it shall be law¬ 
ful for the defendant to plead not guilty, or that he o^es 
nothing, and to give in cyideiice such special matter, whic^i, 
if pleaded, would have discharged the ^^Jefendant at law; 
but this statute has been generally considered to attach only 
on antecedent penal laws, and not to extend to those subse¬ 
quently enacted (4). However, it should seem, according 
to the modern practice, the defendant may plead nil debet, 
and give in evidence the statute; which^would shew^' that 
he does not owe the penalty. And if the same act, which 
imposes the penalty, contains also the proviso of exemption, 
it is quite clear that this proviso may be sliewn under the 
general issue. (5) 

(i) Ld. Bcrn.irtf V S.iul, i Str. 498. (4) Caul’s case, i Salk. 374. Hick.’s 

Bull. N. P. 15*. S. C. lb. Per I.ord Mansfield in 4 Buir. 

(a) Adm. per Cur. in Hussey v. 8467. Bull- N. P. 196. French ^,r. 
Jacoby 1 JLd. Ray. P9. v. Co«on,a Str. io8t 5 more fulIyswteiL 

(3) a Roll, Ab. 683." pi. 13. Bull, in aSuiSp.N.P. 5^. n. (1x7.) 

N. P. aay, (^) 4 Burr. 3469. Bull. N. P^i aai. 


aa-i 
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CHAP. IL 

On Verdicts, and Judgments ^ Mecard. 

TN treating of judicial proceetfihgs, and inquiring in vvhat 
tli^'y arc admissible in evidence, it i|^prjOpo«cd to 
cott»d«ry' first, the verdicts and judgments of courts of 
record; sccondljs the judgments of courts of exclusive 
jurisdiction; and, thirdly, certain other proceedings ol' an 
inferior kind. 

admissibility of verdicts and judgments of courts of 
record is the subject of the present chapter, in wliich will be 
considered, first, their ^Imissibility, with reference to the 
parties in the suit; secondly, their admissibility, with re- 
fertnee to the suhject-mallcr of the suit; thirdly, the adinis- 
i^Hty, in civil cases, of verdicts which Iiave been given in 
criminal prosecutions. 


Sect.' I. 

Of Verdicts and Judgments, •with reference to the Parties in 

the Suit. 

It is a general principle, that a transaction betvreen two 
parties, in judicial proceedings, ought not to be binding 
upon a tliird; for it would be unjust to bind any person, 
who could not be admitted to make a defence, or to exa¬ 
mine witnesses, or to appeal from a judgment which he 
might think erroneous. Hence the depositions of witnesses 
in another cai^e in ^oof of a fact, th^ verdict of a jury 
finding a fact, or the judgiiicnt of the court on facts found, 
although evidence against the parties and all claiming 
under them, are not, in general, to be used to the prejudice 
of strangers (I). To this general rule there are some cx- 


(i) Judgment of De Grey G 1 in Duehcii of Kins^tou’s case, xx State 

I'r 261 

ceptions. 
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ceptions, founded upon particular reasons, be 

stated in the course of die pr^ent i^i^ter. 

,r 

But althai|^< JttKtke require? that thira persons, 
had no oppb^ani^ examining witnesses :|u a suit, or of 
making a, defence, ^^should jiot bje prejudiced by the verdict 
or Judgment, it is on the other hand equally just, t^ajt Uie 
parties to suit should be subject to a .diff^iren|li'ide. 

“ Frqm the variety of cases,” said Cli. J. De Grc^, in de¬ 
livering his celebrated judgment in the case of the Duchess 
of Kingston, “ relative to judgments being given in evi¬ 
dence in civil suits, it seems to follow as generally true, that 
the judgment of a court of concurrent jurisdiction, dh^tly 
upon the point, is, as a plea, a bar, or, as evidence, con¬ 
clusive between the same parties, upon the same matter 
directly in question in another coDfrt ( i).” Mere Ch. J. De 
Grey was about to consider the effect of judgments pro¬ 
nounced in other courts of concurrent jurisdiction; but 
same principle and the same rule appear with still greater 
force to apply to judgments in the sa}ne court. 

First, then, a judgment directly upon the point, is, as a Between 
plea, a bar between the same parties. A party may be 
estopped by a verdict on record: as, in an action of tres¬ 
pass, if the defendant prescribes for common, and the 
plaintif?*traverses the prescription, the defendant may say, 
that, in a former action by the plaintiff against the defend¬ 
ant, the same prescription was found against the plain¬ 
tiff: (2) 

Upon the same principle, it is presumed, a judgment 
will be, as evidence, conclusive b^|^een th# same parties, 
in those cases where it can be given in evidence without 

(i^ Judgment of De Orey C I. in good estoppel as against a co>plaiRt]ff, a 
Duchess of Kingston’s case, n Stale straneer lu the foi mer action; and the 
Tr. 261. Court gave judgment on another point, 

fx) Com Dig. tit. F.etopi'd, (A. I.) On this suhject, see the judgment in the 
p 73 - citing t Show. 28. I'he case is case of Outram v. MorcAood; 3 East, 
fncledan and another v. Bmiv,c.s The 354>i- 
doubt tbcie was, whether this was * 


being 
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being ^ecially pleaded. The rule bas been expressly so 
declared widi reference to thie judgments of courtsof eow- 
cnn'cn/j^r|;^dictioQ (i), and it seeto? to be equally appli- 
calb^e in principle to a former judgment pf Ibe ccmrl. 
I. Thus, in an action of assumpsit, the defendant may 
either plead a judgment reteovered, or give it in evidence 
under, the general issue (2); and it is difficult to assign a 
reason, why the judgment should not have the same con¬ 
clusive operation, if given in evidence without pleading, ns 
it would be admitted to have, if pleaded in bar. a. In an 
action of trespass for mesne profits, the judgment in eject¬ 
ment is conclusive against the defendant on the right of 
possession at the time of the demise laid in the declara¬ 
tion (3). 3. A judgment of the quarter sessions discharg¬ 

ing an order of removal, on an appeal, is conclusive evi¬ 
dence between the respondent and appellant parishes, that, 
at the time of the first order of removal, the settlement of 
thp. pauper was not with the a})pcllftnts. 4. So, a record 
of conviction, on an indictii^ent against a parish for not 
repairing a road will be conclusive evidence, on a plea 
of not guilty to a second indictment, of the liability of that 
parish to repair (4). “ If the parisli can shew fraud, it will 

vitiate this or any other judgment; but, unexplained, it 
will be conclusive evidence 5. So, if the defendant, in 
an action of trespass, plead his soil and freehold, a^d give 
in evidence a verdict on the same plea in a former ac- 


(1) See ante, p. 2^,3. (3) Aslin v. Partin, 2 Burr. 666. 

(2) Per Lord Mansfield in Bird v. (4) R. v.Si. Pancras,PtakeN. P. C 

Randall, 3 Burr. 1353. 229. 


* Fraud, as it has been observed (i), is only j'ut for an example. If the parish 
consists of several districts, wh|cb have itninemorially repaited the respective high* 
ways lying within them, and if the dist> ict«, in wiiu h the road indicted is 1101 situate, 
can shew that they had natiotiee of the foimcr indictment, (the defence having been 
made and condurtsd entirely by the district, vvnhin whiih the road lies,,, tlie Coiut 
wilt consider the indictment as being snhstaniiHliy ap,am:,t tiiat district, and give 
the other districts leave to plmd the prescription to a subsequent indictment for 
not repairing the highway^ m the paiish. R. v. IWnsend, i Doug. 421. 


f i) 2 Sanod, 159 a note hv tl;p fdiff. 


tion 
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tian between the same parties, this probably woul 4 be 
elusive, that the right tsothe loil freehold was at tlietime 

ns found. If, iiidce<^'tbe defenddht in the former aCtieh 
had pleadecLwotgnilty together with the plea of Mbernil te- 
ncinentum, and^a. general verdict had been found, and this 
should afterwards be given in evidence, (as in the case sup¬ 
posed,) such a general verdict would not Iw condbdoe evi¬ 
dence of the right, as if there had been a verdict on the 
})lea of liberam tenementum, though it would be mate¬ 
rial evidence; and.the defendant would be admitted to 
prove, that on the former occasion no evidence was offered 
except on the general issue (i). But if this general ver¬ 
dict were pleaded by way of estoppel, it would est^ the 
plaintiff. (2) 

In the ease of Moses v, Macferlan(3\ indeed, the 
Court of King’s Bench held, that the plaintiff might re¬ 
cover back money, whicji he had paid under a judgment 
obtained against him by the defendant in an action in a 
court of conscience, which action the defendant brought 
against him as indorser of ft bill of exchange,, in breach of 
a written agi’eement. They admitted it, however, to be a 
clear principle, that the merits of a judgment can never be 
over-ruled by an original suit either at law or in equity; 
and that the judgment is conclusive, as to the subject- 
matter, until it is set aside or reversed. The ground of 
the decision in that case was, that the breach of the agree¬ 
ment was no defence to the action in the court of con¬ 
science, being a collateral matter not within their cogni¬ 
zance. But this has been since questioned (4); and it has 
been thought, that the breach of the agreement went to 
the essence of the’ debt demanded, knd was necessarily as 
much a defence in that court, as it would have been in the 
Court of King’s Bench. The case of Moses v. Macferlan, 

(1) See 3 East, 364,5, 6 T. R. 609. (4) By Eyre C. I. in Philips v. Hun- 
ta) 3 East, 365. ter, % H. Bl 414. And see Marriott r. 

(3) 3 Burr. JC06, 9, Hampton, 7 T. R. Brown v. 

M'Kimial'.y, i Fsp. N. P. C. 279. 

Q there- 
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therefOTe, does not in-any manner infringe, but rather 
confirms, the general rule, that the merits of a question, 
which h«e heen directly dctermihld by a court of compe¬ 
tent jurisdiction, cannot be tried' over again, between the 
same parties, in any shape tidiatsoever. ^ 

The authority of a former adjudication of the right 
prevtuis between the same parties, tliat is, between the 
same persons suing or sued in the same quality or clia- 
racter. A woman is not estopped, after coverture, by an 
admission upon record by her husband and herself, during 
coverture (i). So an heir, who claims as heir of his father, 
shall not be estopped by an estoppel upon him as heir to 
his mother (2). So a party suing as executor, in an action 
of debt upon a bond, will not be estopped by having beeii 
barred in an action upon the same bond, when he sued as 
administrator ; but he may shew that the letters of admi¬ 
nistration have been since repealed. (3) 

Between Estoppels by verdict, admissions on record, &c. bind 
privies in blood, (as the heir,) privies in estate, (as 
feoffee, lessee, &c.) and privies in law, (as lord by es¬ 
cheat, tenant by curtesy, tenant in dower, the incumbent 
of a benefice, and others who come in by act of law in the 
post ); in tlie same manner, persons standing in cither of 
these relations will be bound equally with the parties 
themselves, by a judgment in a former action, for the same 
matter, if pleaded in bar. (4) 

A verdict or judgment, in a former action, upon the 
same matter directly in question, is also evidence for or 
against privies in blood, privies in estate, and privies in 
Jaw, as well as for or against the parties to the suit. Thus, if 
an ancestor has obtained a verdict, the heir may give it in 

I 

(0 Com. Dig. tit. Estoppel, (C). (4) Co Lit, a. Com. Dig. tit. 

tb. Estoppel, fB). Outram v. Morewood, 

(3} Robinson’s 5 Rep. 3a, b. 3 East, 346. 


cvi- 
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evidence, as privy to it(i). So, if several estates m re* 
mainder be limited in a d<3ed, anjd, one of the parties in 
remainder obtain. a vci'dict in an tHJtion bro^glst against 
him for the same land, that yerdiet may be giveti in evi* 
deuce, for another person in remainder, in an action 
brought against him for the same land, although he does 
not claim any estate under the first remainder-man; be* 
cause they all claim under the same deed (2). So, a verdict 
for or against a lessee is evidence for or against the rever-* 
sioncr (3). And a decree in the Court of Exchequer, in a 
cause between the vicar on one side and the impropriator 
on the other, (establishing the vicar’s title to small tithes 
under an ancient endowment against the defendant who 
insisted that he was only entitled to an annual payment in 
lieu of tithes,) is evidence in suits between succeeding vicars 
and patrons; but not conclusive evidence, as it would be, 
if the ortlinary had been a party to the first suit (4). So, 
a judgment for or against the school-master of a hospital, 
concerning the rights of his office, has been admitted to be 
evidence for or against his successor (5). And so, where, 
on an informution in the nature of a quo warranto against 
the defendant for acting as bailiff of a corporation, the 
defendant pleaded that he had been duly elected under a 
jjoniination by two persons, who were bailiffs of the cor¬ 
poration, and the point in issue was, wbe^ther they were 
bailiffs at the time of the election, the record of a judgment 
of ouster in a quo warranto against them, was adjudged to 
bo good evidence against the defendant, who claimed under 
them (6) *. These cases fully establish the rule above laid 

down, 

(1) Per Cur. ill Lock v. Norbonne, (4) Carr v.Hestcn, 3 Gwillim, ia6r- 

3 Mod. Rep. 142. See Bishop of Itincoln v. Ellis «ad .an- 

(2) Pyke V. Crouch, i Ld. Ray. 730. other, 2 Gwill. 632. 

Com Die. tit. Evidence, (A. 5.). Bull. (5) Lord Brounker v. Sir R. Atkkis, 
N P. 23! * 5 * 

(3' Per Cur. in Rus-hworth v. CouB- (6) R. v. Hehden, Andr. 38852 Str. 
toss'of Pembroke and Currier, Hardr. 1109, S.C.; Bull. N. P. 231, SiC.} 
472. Com. Dig. ib. Bull. N. P. 232. 2 Stlw. N. P. 1047, cited from MS. 

Gilb. Ev.35, 6. R. V. Grimes, J Burr. 2601. S. P. 


* Judgment of ouster has been considered in the nature of a judgment in rem. 
In the case of the King v, the Mayor of York, j T. R. 72, where the cases of R. 

Q 2 V, Hebdes 
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clowHj thal a verdict or judgment, directly upon ibc point, 
' is good evidence, not only for or against the parlies to the 

suit, but also for or a^inst any ptjrsons standing in the re¬ 
lation before mcuticncd, of privies in blood, privies in estate, 
; or privies in law* 


Not evi¬ 
dence 
against ii 
st rankert 


TJic general rule is, that a verdict cannot be evidence for 
either party, in an action against one who was a'strangcr to 
the former proceeding, who had no opportunity to examine 
witnesses, or to defend hiinsolf, or to appeal against the 
judgment. Thus a verdict in an action between A and B 
is not evidence against a third person C, who was neiliier 
party nor privy to the first suit. The case of Green v. 
The New River Company {i), where Lord Kenyon said, 
that a verdict, obtained in an action against a person for 
the negligence of his servant, is evidence in a sul>«equent 
action by the master against the servant, as to the quantum 
of damages, is not an exception to the general rule. Such 
a verdict would not be cvitkaico of the fact of the injury, 
but admissible only as evictcncc of special damages, to 
shew the amount of what the master was by process of law 
compelled to pay in the action brought against himself. 


It is not easy to reconcile with this general rule the case 
of Kinnersley v. Orpe (2), where a verdict for the plaintiff 
in an action for a trespass, committed in the plaintiff’s 
fishci'y, against one who justified as servant, w'as allowed to 
be evidence against another defendant, in a subsequent 
action for a penalty incurred by destroying fish in the same 
fishery. At the trial of the cause this was admitted, after 

{l) 4T. R.J90. And EC0 zEasr, (a) aDoiig. 517. . The Comt of 
4 y9* ’ ' K.B. thoughc the evidence jdmhsiiltf 

but not (oitelujfw. 


V. Hcbdeft and R. v. Gtimes were ciled in argument, in oi^der to shew that sucli 4 
judgment cannot be conclusive against iliird persons, Lord Kenyon is reported 
to have said, “ If you derive title to a corporate office through A, and the prose¬ 
cutor shew a judgment of ouster against A, it is contlutive against you, unless you 
can impeach the judgment obtained by fraud.** 


argu- 
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argument to be conclusive evidence^,of Uic plaintiff’s right 
of fishery; as it appearetjj^ that the defendant in the second 
suit acted by tlie command of the same person, under 
whom the defendant in the first action had justified, and 
who was considered by llie judge to be. the true party in 
both causes. “ It is extraordinary,” .said Lord Ellenbo- 
rough (I), commenting on this case, “ that it slionld ever 
have been for a momejit supposed, that there could be an 
estoppel in such a case. It was not pleaded as such; 
neither were the parties in the second suit the same as 
those in the first. The doubt seems rather to be, wiiether 
the former record in the action of trespass w^as at all ad¬ 
missible in evidence upon the subsequent action, against 
the defendant, who was not a party to the former action, 
rather than as to any conclusive effect which it could have 
had,” 

Another case, which does not come strictly within the 
general rule, is where a recoil'of conviction for felony is 
admissible in evidence against an acccssaiy, to shew that 
the felony has been committed. “ The only questions,” 
says Mr. Justice Foster (2), “ in w’hich the accessary can 
have any concern in common with the principal, arc, first, 
w'hethcr the felony was committed, and, secondly, whether 
it was committed by the principal. These facts the con¬ 
viction of the principal hath established with certainty, at 
least sufficient to put the accessary to his ansveer. Tlic rule 
is founded on a legal presumption, that every thing in the 
former proceeding was rightly and properly transacted. 
Another weighty reason is, that the witnesses against the 
principal may be dead, or not to be found, when the ac¬ 
cessary is brought upon his trial, especially alter a long 
interval between the trials.” Mr. Justice Foster admits, 
that the record of conviction is not concluswe evidence 
against the accessary, because it is as to him, res inter alios 

(1) In Outranj V. More^vood, 3 Hast, 265; R. v. Smith, i Leacli. Cr. C. 

3^^- a88,4th Ed. 

(2) Post, Disc. iii. c. a. s. 2. p. 364, 

5,7. And 4CC K. V. Baldwin, 3 Campb. 
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acta. “ If, therefore, it §ha^ come out in evidence upon 
the trial of the acces^Vy, as it sometimes hath, and fre¬ 
quently may, that the offence, of which the principal was 
convictedsf did not amount to felony in him, or not to that 
species of felony, with which he was charged, the accessary 
may avail himself of this, and ought to be acquitted. And 
if it shall manifestly appear in the course of the accessary’s 
trial, that in point of fact the principal was innocent, 
common justice requires that the accessary should be ac¬ 
quitted.” Mr. Justice Foster then puts the following case. 

A is convicted upon circumstantial evidence, strong as 
that sort of evidence can be, of the murder of B; C is 
afterwards indicted as accessary to this murder; and it 
comes out, upon the trial, by incontestable evidence, that 
B is still living, (Lord H[ale somewhere mentions a case of 
this kind,) is C to be convicted or acquitted ? Tlie case is 
too plain to admit of a doubt. Or suppose B to have been 
in fact murdered, and that it should come out in evidence, 
to the sati^action of the Coth'i and tJary^ that the w'itncsses 
against A were mistaken in his person, (a case of this kind 
1 have known,) that A was not nor could possibly have 
been present at the murder. It must be admitted,” con¬ 
tinues Mr. Justice Foster, “ that mere alibi evidence lies 
under a great and general prejudice, and ought to be 
iicard with uncommon caution; but if it appears to be 
founded in truth, it is the best negative evidence that can 
be offered; it is really positive evidence, which in the 
nature of things necessarily implies a negative; and in 
many cases it is the only evidence, which an innocent man 
can oiler. What in the case above put, are a court and 
jury to do ? If they are satisfied upon this evidence that A 
•was innocent^ natural justice and common sense will suggest, 
what is to be done in the case of C,” 

Nor./ir a Farther, it is laid down as a general rule, that a verdict 

.trangir. evidciicc ouly between the same parties, or between such 

as claim under the same parties; and, that a stranger 
cannot give a verdict in evidence against one, who was party 

8 to 
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to the former suit. Thus, it was resolved by Ch. J. Holt 
uiicl the other Judges of the Coupon a trial at bar, that no 
record of conviction or verdict can be given in evidet^, 
but such whereof the benefit may be mutual, that is, such 
as might have been given in evidence either by the plaintiff' 
or the defendant (I). And Ch. B. Gilbert lays it down (2), 
“ that no body can lake benefit by a verdict, who had not 
been prejudiced by it, had it gone contrary.” The same 
rule applies to depositions as well as to verdicts. Thus, if 
A prefers his bill against B, and B exhibits his bill agiunst 
A and C in relation to the same matter, and a trial at law 
is directed, C cannot give in evidence the depositions in 
the cause between A and B, but the trial must be entirely 
as of a new cause. (3) 

A judgment in rem in the Exchequer is conclusive as to 
all the world (4). And a judgment by the quarter sessions, 
confirming an order of removal, is conclusive upon the ap¬ 
pellant parish, as to all the EWorld, and may be given in evi¬ 
dence against them by a third parish on any subsequent ap¬ 
peal (5). Here it may be observed, the party, against whom 
the judgment was pronounced, had an opportunity of dis¬ 
charging themselves by proving the liability on a third 
parisii; and this not having been done, and the court of 
quarter sessions having confirmed the order of removal, the 
last settlement is adjudged to be in the appellant parish; 
and, this point being once determined, the judgment must 
be final, that there may be some end to litigation (6). So 
a conviction on an indictment against a parish for not re¬ 
pairing a road, will not only be conclusive evidence against 
that parish on a second indictment, but it seems also to 


(i) R, V. Warden of the Fleet, Rep. 
temp Holt, 134. Bull.N. P. 433" S. P. 

(l) Gilb. Ev. 28. Bull. N. P. 23a. 
The same principle is adopted by Eyre 
C. J. in his jadgment in the Duchess of 
Ktjrg^ton’s caae, n St. Tr. 

(3) Rush worth v. Countess of Pem¬ 
broke and Currier, Hardr. 472. 


(4) .See infra, c. 3. s. 3. 

(j) Admitted, R. v. Rislip, 2Bott, 
700; R. V. Bentley, 2 Bott, 704; R. 
V. Sarrat, 2 Bott, 702. 

(6) Per Holt C. h in R, v. Rijiip, 
2 Salk. J 24. 2 Bott, 70 J. 
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' > 

fifjvc boen considered iis conclasive in favour of a thirdf(\r 
rish (1); at least, it iS)#«ett-ong evidence. - 

Jt is more difticult to explain the two following nisi priiis 
eases, which appear not td be consistent with the general 
rule. Uiie first is the case of Whatelcy .v, Mcnhcini and 
Levy (2). That w'as an action of assumpsit for goods sold 
aiid delivered against two defendants, (one of whom suffered 
judgment by default, and the other defended,) and the ques¬ 
tion at the trial was, wiicthor the defendants were partners 
at Ujo time, when the goods had been delivered. To prove 
the partnership, a veiqict, on an issue directed by the Court 
of Exchequer to try that fact, was offered in evklence, and 
objected to by the counsel on the other side, on the ground, 
That the plaintiff w as not a party to the suit in the Exche¬ 
quer, so that the verdict there given was res inter (ilios acta. 
But Lord Kenyon ruled “ that the verdict was conciilsivc 
evidence of a subsisting partnership, and that it could not 
properly be deemed res inter alios acta, as both the defend¬ 
ants had been the parties on record in that suit, and it was 
open to either of them by any evidence to rebut the idea of 
a paitnorship.” The other case is tliat of Tyley v. (Vw- 
(3)* '''here it )s, said to have been ruled by I^ord Ch. J. 
Holt, “ that a verdict with the evidence given, ip an action 
brought by the carrier for goods delivered to him to be 
earned, shall be given in evidence in an action brought by 
the owner against the carrier for the same goods; for it is 
a strong proof against him, that he had the plaintiff’s 
goods; and, in case the witness be dead, or cannot be 
femnd, is llie best evidence that can be had, for it amounts 
to a confession in a court of record.” 


The reason why a verdict is not evidence against a per¬ 
son, who was neither a party to the former suit, nor claims 


(t) R. V. St. Pancras, Peake N. P. 
C.atQ. 

(S) VVhalcley v.Mcntieim antt J,i , 
2 Ks)>. N. I’, c. See Lowfielci v. 

Beiicrolt, Bull. N. P. 40. 


(3) Bull. N. P 24cited Com. Dig. 
tit JCvidenre, (A. j.) p. 86, 1 i.d. Rhy. 
744 - 
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under one of the parties^ is, biecausc he had no opportunity 
of calling witnesses, or cross-ei^apiining those on the other 
side, nor of appealing against the judgment. And the rea¬ 
son, why the verdict would not be evidence for a strangei', 
even against a party who was engaged in the former suit, 
seems to be, because, if he had been party to that suit in¬ 
stead of the pesrsoh who gained the verdict, the result might 
have been different; for, as the parties would in that case 
have been constituted diffet'ently, the evidence might have 
varied; part of the evidence might then have n})pcared in¬ 
admissible, or of a doubtful character, or perhaps other evi¬ 
dence might have been produced by the party who lost the 
verdict. Under such circuinsUinces, to admit a verdict as 
evidence, would be giving a party indirectly the benefit of 
testimonj^, which he might be precluded from availing him¬ 
self of directly in his own suit. But this reason, it is evi¬ 
dent, only applies, where the verdict is offered in evidence, 
by a tiiird person, against the party who failed in the former 
action, and hot where it is produced against the party who 
succeeded. It does not therefore apply to the case, above 
cientioncd, of Tylcy v. Cowling. 

-to 

There are several exceptions to tlie general rule, which E^^ccniwJ, 
requires, that verdicts or judgments shoidd be admitted in 
evidence oidy between parties to the suit or privies. On 
a, question ofeustom, or toll, a verdict is evidence, although 
between other parties (i); for the custom or toll is lex loci, 
and it is as reasonable to give in evidence a verdict between 
other parties, as to prove a payment of the duty by strangers. 

So on a question of customary right of common (2), 
or a public right of way (3), or on the liability to repair a 
highwa,y(4), or on manoritd or other customs (5), or on the 
public right of election to a parochial offic^(6), a verdict in 

(1) City «rfl,ondon v. Cliike, Catih. (5) Per Holt C. J., Carih. i8r. Case 

t8i. 2.33. of the Manrliester Mills, cited in Cort 

(2) 1 East,357. ’5T. 11.413. n. V l!'ikbe''k, i 222. n. (13.) 

(3) Reed V. J.icksoM, I F.i-t, 31?. fiS) Beriy v. fianner, Peake, N. P. 

(4) R. V. St. Pain.'s, i’e.ike, F. P- C. 156. 

C.ii?* 

a for- 



On Verdicts and Judgments^ [Cb. 2, 

t former action between any other {$ersons is ,aclmissible in 
evidence. The conmum reputation of the |}kGe would be 
evidence of the right; a fortiori, the finding of twelve men 
upon their oaths is evidence (1). On such questions, there¬ 
fore, a verdict in an action“between A and B is evidence of 
the point there directly determined, in an action between 
C and D, where the same point comes in is^ue; but it is 
clearly not conclusive (2\ And it seems not to be conclu¬ 
sive evidence for or against A or B, in an action between 
cither of them and a third person 0(3); it could not be 
pleaded^ in such a case, by way of estoppel. Another ex¬ 
ception to the general rule, says Mr. Just. Buller, is in a 
question of pedigree, where a special verdict, between oUicr 
parties, finding a pedigree, would be evidence to prove a 
descent (4). “ Of this opinion,” he adds, “ was Mr. Just. 

VVright, in the Duke of Athol’s case, which opinion is ge¬ 
nerally approved, though the determination of the rest of 
the Court was contrary.” The other judges considered the 
special verdict “ inadmissible, as res inter alios acta, and, 
for any thing they knew to the contrary, the same evidence, 
that was laid before the former jury, might have been then 
produced.” (5) 


Sect. II. 

OfJudgmentSi mth rtfet'ence to the Subject-matter of the Suit, 

The judgment of a court of concurrent jurisdiction, di¬ 
rectly upon the point, is, as a plea, a bar, or, as evidence, 
conclusive, upon the same matter directly in question in 
another court (6). And it is a bar to any other action of 
the same nature as the first (7). By actions of ike same 


(1) Per Lawrence J., i East, 357. 
Glib. £v. 31. See ante, p. 182. 

(2) Biddulph V. Ather, % Wils. 23. 

(3) See the casies above cited, and ' 

see Mayor of Homer, Cowp. 

XII. ad fin. 

(♦) BulL N. P. »3j. 


(j) Neal d, Duke of Athol v. Wild¬ 
ing and another, 2 Str. iijt. 

(6) See ante, p. *23. 

(7) Ferrer’s case, 6 Rtp. 7; Cm. 
El. 667, S.C. Sparry’s case, 5 Rep. 6y. 
Hitchin v. Campbell, % j^ck. 827. 
831. 


nature^ 
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nature^ is meant, actions in a similar degree; not merely 
those, which have a similitude of ibrm. All personal ac> 
tions are of the same degree; therefore each is a perpetual 
bar (i). Thus, a judgment in an action of debt, is a bar'in 
assumpsit'pn the same contract (2). And a judgment in 
trespass, when the right of property is df'termined, will be 
a bar in trover for the same taking (3). So, a verdict for 
the defendant in trover is a in an action for money had 
and received, for the money arising from the sale of the 
same goods (4). One great criterion for trying, whether 
the matter or cause of action be the same, is that the 
same evidence will maintain both the actions. But where 
the plaiiitiiF failed in liis first suit on account of some delect 
in pleadmg, or from having mistaken the form of action, 
the judgment will not bo conclusive, and he may bring 
another action to try the same right. (5) 

If the plaintiff, on the trial of his action, attempted to 
prove a demand against the defendant, and failed in the 
attempt, ho cannot set it up again in a second action. 
But, if he omitted to give any evidence of the demand on 
the former occasion, though he had an opportunity of doing 
so, he is not precluded from doing it afterwards. Thus, 
when the plaintiff in a former action declared on a promis¬ 
sory note and for goods sold, but, upon executing a %vrit of 
inquiry after judgment by default, gave no evidence on the 
count for goods sold, the judgment was not a bar to his re¬ 
covering for the goods in another, action (6). So, it has 
been held, that an award, made on a reference of all mat¬ 
ters in difference between the parties, is no bar to any cause 
of action, which the plaintiff had against the defendanc at 
the time of the reference, if it appear that the subject- 


(i) a Black. 831. 

(a) Slade’s case, 4 Rep. 94 * Coro, 
Dig. tit. Action, K. 3. 

^3) f Jom. Dig, Ih. Pott V. Roster, 
a Mod. 319; 3 Mod. 1, S. C; Sir 
T. Riym. 47a, S. C. % Black. Rep. 
fiji. 


^4) Hittlun V. Campbell, % Sack. 

817- 

(5) Robinson|4> case, 5 Rep^ 33, 

6 Kcp. 8. a. Dig. tic. Action, 

L. 4. 2 Black. 83^1 

(6) .Ssddon v. Tutop, 6 T. R. 607. 


matter 
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matter of the action was not incjuircd into before the 
arbitrator, (i) 

In considering the effect of a former judgment, it is to 
be observed that the judgment, whether it be pleaded in 
bar, or given in evidence where special pleading is not re¬ 
quired, can be final only for its own propttf purpose and 
object, with reference to the subject-matter of the suit, and 
upon the points there put in fskic and directly determined. 
Therefore, in an action for obstructing a watercourse, where 
a verdict for the jihiinliff in a former action, which had 
been brought against the defendant for another obstruction 
to the same watercourse, was offered in evidence under the 
general issue. Lord Mansfield held, that the plaintilf had 
not obtained such a determination of his right, by the 
former verdict, as the law considered conclusive (2). And 
this decision has been recognized and confirmed in a very 
elaborate judgment, before referred to, “on the natiire of 
estoppels. (3) 

A judgment in one action of ejectment is not conclusive 
In another, in consequence of the fictitious nature of the 
proceedings. However, it is conclusive evidence of the 
plaintiff’s title, against the tenant in possession, in an ac¬ 
tion for mesne profits; for the plaintiff'to entitle himself to 
recover in an ejectment, must shew a possessory right not 
barred by the statute of limitations. This judgment, like 
all others, only concludes the parties, as to the iuhject- 
matter. It proves notliing, beyond the time laid in the 
demise; because, lioyond that time the plaintiff has alleged 
no title, nor could be put to prove any. As to the length 
of time also, during which the tenant has occupied, or as 
to the value, the judgment proves nothing, for the same 
reason. (4) 


(i) Ravee v. farmer, 4 T. R. 146. (.1) Per Ld. Ellenborough in Outram 

(a) Sir F. Evelyn v. Hayntfs, cited in v. MOrewood, iK. 

Outratn v. Morewood, 3 East, 365. (4J Asliii v. I'arkin, a Burr. 668. 


Tlicre 
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There is a difference, it has been said, between real 
actions and personal actions, as to the conclusiveness of a 
judgment. In a personal action, as debt, account, &c. 
the bar is perpetual; for the plaintiff cannot have an action 
of a liigher nature, and has no remedy blit by error or 
attaint (t). But if the plaintiff be barred, in a real action, 
by judgment on a verdict, demurrer, confession, &c. yet he 
may have an action of a higher nature, and try the same 
right again; because, it concerns the freehold and inheri¬ 
tance (2).” Now', although it is true that the same matter 
may be thus tried again, yet the former judgment is no 
less conclusive uj)oii the immediate right then in demand, 
as far as that former judgment purports to bind, and 
against all such persons, as it is competent by law to bind (3). 
A judgment is final for its own proper purpose and object, 
and no further. A recovery in any suit, upon issue joined 
on matter of title, is conclusive upon the subject-matter. 
Thus, a finding upon title in trespass not only operates, as 
a bar to the future recpvcry of damages for a trespass 
founded upon the same injury, but operates also as an 
estoppel to any action for an injury to the same supposed 
right of possession. (3) 


Sect. III. 

Of the Adniksilirttyy in Civil Cases, of Verdicts in Crminat 

Pi oceedlngs, < 

It does not appear tr. be clearljr’settled, whether ver¬ 
dicts, which have been given in crirfiinal proceedings, can 
be admitted as evidence in civil cases. In ibe case oj 
Hillyard and Grantham (4), which was an issue directed 
by the Court of Chancery to try a <|uestk>n of legitimacy, 
a sentence, against the supposed father and mother, upon 
a proceeding against them in tlic Consistory Court of 
Lincoln, for living together in fornication, was offered 

(i) 1st Resol. Ferrer scase,6Rep.7. ( 4 ) Cited by Lord Hardwicke in 

(a) See the judgment in Outwm v. Browiisoii v.Edwards, % Yes 246. and 
More wood, 3 East, 359. ifi Rep. temp. Hard, 311. 

U) 
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in evidence, to prove that they were not married; but 
the whole Court of King’s Bench were of opinion, on a 
trial at baj’, that the sentence could not be given in evi¬ 
dence; because, first, it was a criminal matter, and 
could not b^ given in evidence in a civil cause; next, 
because it was res iiUcr alios acta, and could not aftect 
the issue: but they held, that, if it had been a sentence 
on the point of marriage in a question on the lawfulness 
uf the marriage, it might have been given in evidence, 
being the sentence of a court having proper jurisdiction.” 

And in the case of Gibson v. Maccarty (i), on an issue 
to try the genuineness of some promissory notes, depositions 
of a deceased witness having been read on the part of the 
plaintiffi (in which depositions the witness swore, that the 
defendant had acknowledged the notes in question and also 
another note,) it was proposed, on the part of the defend¬ 
ant, to shew by a record of conviction, that the plaintiff' 
had since been convicted of forging this other note, men¬ 
tioned by the deponent; for such evidence, it was said, 
would go to the credit of the deponent’s evidence, as to 
the acknowledgment of the notes in question; and, se¬ 
condly, because there is at all times a liberty given to 
examine into the plaintiff’s character. But this evidence 
was opposed on the part of the plaintiff^ (on the ground, 
that no record of a criminal action can be given in evi¬ 
dence in a civil suit, because such a conviction might have 
been upon the evidence of a party interested in the civil ac¬ 
tion,) and Lord Hardwickc is reported to have said, “ that 
the general rule was as had been stated by the plaintiff’s 
counsel (2), and that it had been so strictly kept, that in the 
case of the HiUyards, on a question of legitimacy, the Court 
refused to admit a sentence of excommunication in the spi¬ 
ritual court for fornication between the father and mother 
of the party, whose legitimacy was impeached.” 

(i) Rep. temp. H«rd. 3tt. in Hathawaf v. Bawrow and Others, 

(a) Acc. per Sir J, Mansfield C. J, i Cunpb. rji. 

In 
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In a third case (i) to bo found on this subject, upon 
an issue to try the question of devise or no devise, a coro¬ 
ner’s inquest, finding the deceased a lunatic, wat^ offered 
in evidence against tiie plaintiff, who claimed as executrix, 
for the purpose of shewing, that the deceased was incom¬ 
petent to make a will; this evidence was objected to on 
the part of the plaintiff, and the court were equally divided 
in opinion. The Qiief Justice (Parker) was of opinion 
that the inquest ought to bo admitted, ** because it was 
for the plaintiff’s advantage, as the personal estate would 
be saved by the finding of lunacy,” and he added, that in 
Lord Derby’s case an inquest post mortem was allowed to 
be given in evidence. Mr. Justice Powys agreed witli the 
Chief Justice. Mr. Justice Eyre said, “ Tliis is a criminal 
matter, and ought not to be given in evidence in a civil 
proceeding. A verdict on an indictment for battery can¬ 
not be read in an action tor the same battery. An inquest 
post mortem is in the nature of a civil proceeding, but tliis 
is criminal, for it might induce a foifciture of the goods, 
if he had been found felo de se.” And Mr. Justice Pratt 
said, ** If a verdict be given in evidence it must be be¬ 
tween the same parties, and, therefore, an indictment at 
the suit of the king cannot be read in an action at the suit 
of the party. 

The objections, then, against the admissibility of such 
evidence, seem to be, first, tliat the parties are not the 
same in the civil suit as in the criminal case; and secondly, 
that the party in the civil suit, on whose behalf the evi¬ 
dence is supposed to be offered, might have been a witness 
on the prosecution. On the other hand, it may be said, 
that, although the prosecution was conducted in the name 
of the king, no kind of injustice can be done to the de¬ 
fendant in admitting the record of conviction as evidence 
against him on the points there in issue, since he had a 
full opportunity at the trial of defending himself, and, if he 

lone*: V Wui'fj Tr. bar, ’ J'tr.CS. 

could. 
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could, of disproving the charge: and, with regard to the 
second objection, it cannot, at least, apply to cases where 
the party, who offers the judgment in evidence, was not in 
fact a 'Witness on the prosecution, or where from the nature 
of the case he could not have been admitted. 

Mr. Justice Bullcr lays down the rule generally (i), 
“ that a conviction in a court of criminal jurisdiction is 
conclusive evidence of the fact, if it afterwards come col¬ 
laterally in controversy in courts of civil jurisdiction. As, 
suppose the father convicted on an indictment for having 
two wives, this, he says, v ould be conclusive evidence in 
an action of ejectment, where the validity of the second 
marriage is in dispute*'.” However, it seems very ques¬ 
tionable whether the verdict, in such a case, would be 
admitted as conckisive. In the Duchess of Kingston's 
case (2), Lord Cli. J. Eyre, in delivering his judgment, 
said, that if an offender is convicterl of felony on confes¬ 
sion, or is outlawed, not only the time of the felony, but 
the felony itself may be traversed by a purchaser, whose 
conveyance would be affected, as it stands; and even after 
a conviction by verdict, he may traverse the time. 

if the rule is, as Mr. Justice Bullcr has laid down, that 
a record of conviction may be given in evidence, on the 
fame matter in a civil suit, it must be understood at least 

f I) N. P. a4J- ( 4 ; 11 St. Tr. 25 r. 


who ivas UbeU.td in the spiritual court in » cause of jactitation of marriage, applied 
*g the Ccurc of King's Bench for a prohibition, suggesting that the complainant 
h-id be?n convicted of bigamy in marrying her; and the Court of King's Bench 
E'SuteJ the prohibition. The best report of this case is in Comberbach, whence it. 
appears that Holloway C. J. and Allibone J. granted the prdilbiticin against the 
opinion of Powell J., *'■' because, they said, the hbel is for jactitation, and tlte^eccle- 
.tastical court will not allow the plea.” Nothing further is to be found in 
to support the general position laid down by Mr. lustice Buller. 

(i) 3 Mad. 2(14. Comlcrb. ji, S« C. 

with 
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with tills limitation, that the party aggrieved was not a 
witness on the prosecution. To admit the record as^ evi¬ 
dence on any other condition, would be in eJl^ct to allow 
the party to a suit to give evidence for himsclfl The re¬ 
cord, in such a case, seems upon every principle inadmis¬ 
sible; and the rale must be the same, whether the con¬ 
viction was founded solely on the prosecutor’s testimony, 
or whether his testimony was corroborated by other evi¬ 
dence. Thus, on a trial for perjury committed in an an¬ 
swer to a bill of injunction, the person who w'as sued by 
the defendant in an action then pending, and wdio in con¬ 
sequence filed the bill, was thought to be a competent 
witness (I), on the ground that a conviction, procured by 
his testimony, could not be used by him for obtaining 
relief in equity against the defendant’s action at law (2). 
So a conviction for an assault before a magistrate, on the 
information of the injured party, is not evidence in an ac¬ 
tion for the same assault (3). C!Ik B- Gilbert seems indeed 
to have been of opinion, that, vUierc the verdict in the 
criminal prosecution is supported by other testimony, 
besides that of the party who wishes to avail himself of it 
in the civil suit, there the verdict may be properly re¬ 
ceived in evidence: for, thougfi the verdict, he says, may 
be diminished in point of authority by shewing that it was 
partly founded on the oath of the party interested in the 
action, yet the jury ought to respect it no further than as 
they presunm it was given and supported by other wit¬ 
nesses not concerned in the cause (4).” It may still, how¬ 
ever, be objected, that the fact might have found credit 
from the party’s oath, and since this evidence is so inter- 
iqixed, that it cannot appear on what the jury relied, the 
verdict ought not to be admitted at all as evidence. 

Though a conviction, says Mr. Justice Buller, in a court 
of <nt|ininal jurisdiction is conclusive evidence of the fact, 

(0 R.V. Boston, 4 Easi, j 8 i. Bur* (3) Smith v,Ruinmcns, i Campb, 9. 
Joii V. Browning, i Taunt. 521, (4) Gilb. Ev. % 6 , 

(3) Bartlet v. Fickersgill, 4 East, 

577 - n- W- 


U 


if 



Judgments of Courts qfexclusive Jurisdiction, [Ch.j* 

if it afterwards come collaterally in controversy in a 
court of civil jurisdiction: yet an acquittal, which does 
not, like a conviction, ascertain facts, is no proof of the 
reverse. (i) 


.''i) Bull. N. P. iAS’ Gilb. Ev. 52. on a second indictment, R.v.St.P.mcrits, 

A verdict of tdi guilty, on an indictment Peake. N. P. C. As to acquiitalji 

against a }inri->}'. for not repairing a toad in tlic cxclie(j,uer, see hifra, C. 3. s. 3. 

is said not to be evidence for the parish ad fin. 


CHAP. HI. 

On the Judgments of Courts of exclusive Jurisdiction, 

'J^HE great principle, on this subject, is, that a judgment 
of a court of exclusive jurisdiction, directly upon the 
point, is conclusive, between the same parties, upon the 
same matter coming incidentally in question in another 
court for a different purpose : but that the^udgment either 
of a court of concurrent or exclusive jurisdiction is not evi¬ 
dence of any matter, which came collaterally in question, 
though within their jurisdiction, nor of any matter incident¬ 
ally cognizable, nor of any matter to be inferred by argu¬ 
ment from the judgment. (2) 

But, although such sentences are conclusive, and cannot 
be impeached from within, yet, like all other acts of the 
highest judicial authority, they are impeachable from with¬ 
out (3). Fraud is .m extrinsic collateral act, which vitiates 
the most solemn proceedings of courts of justice. Lord 
Coke says, it vitiates all judicial acts, whether ecclesiastical 
or temporal. (4) 

In treating of this subject, it is proposed to consider, 

1. Sentences of Ecclesiastical Courts: 2. Sentences of 
Courts of Admiralty, and of Foreign Courts: 3:* Judglfiie^nts 

IZ State T. R. 061* Judgment (()Ib. ftSz. 
of Ch. J. De Gre^p in Duchess of King- {4) Fermof’s case, 3 Co. Rep. 7S. b. 
■ton’s case. 



Sect. I.] Of Sentences in Ecclesiastical Courts, 

in rem in the. Exchequer,, and by Commissioners of 
Excise: 4. Sentences by a College in one of the Universi¬ 
ties, and Convictions before Magistrates. 


Sect. I. 

Of Sentences in the Ecclesiastical Coia ts. 

Spiritual courts have the sole and exclusive cognizance 
of questioning or deciding directly the legality of marriage. 
And the temporal courts have an inherent power of decid*' 
ing incidentally as far as temporal rights are concerned, 
either upon the fact or legality of a marriage, when they 
form a part of some more general issue within their cog¬ 
nizance, or are in some way connected with the decision of 
the proper object of their jurisdiction. But where, in civil 
causes, the temporal courts find the question of marriage 
directly determined by the ecclesiastical court, they receive 
the sentence as conclusive proof of the fact, it being an 
authority accredited in a judicial proceeding by a court of 
competent jurisdiction (i). They receive it upon the same 
principles, and subject to the same rules, by which they 
admit the acts of other courts. A sentence of nullity, 
therefore, and a sentence in affirmance of marriage, have 
been received as conclusive evidence on a question of 
legitimacy arising incidentally upon a claim to a real es¬ 
tate ( z). So, a sentence in a cause of jactitation has been 
received as evidence against a marriage, upon a title in 
ejectment, and in personal actions immediately founded on 
a supposed marriage (2). In all these cases,:aaid C. J. De 
Grey (3), the parties to jffie suit, or at least the parties, 
against whom the evidence was received, were parties to 
the sentence, and had acquiesced under it, or claimed 

(x) Judgment of De Grey C. J. Jones v. Bow, Garth. Da Cotta 
II St. Tr. a6i. Bunting’s case, 4 Co. v. Villa Real, a Stra. 960. 

Rep. a9. Kenn’s case, 7 Co, Rep. 4a. (a) ii State Tr. a6i. 

( 3 ) 
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Of Sentences in Ecclesiasticat CouHs. [CIi. 3. 

under tliose, who were parties and had acquiesced. And5 
in general, the sentences of the spiritual court are not evi¬ 
dence, except against the parties to the suit, in which the 
judgment was given, or against those claiming under them. 
To make them conclusive against strangers, would be giving 
them an effect beyond what a jitdgment in the- courts ot 
common law is allowed to have. In a few particular in¬ 
stances, indeed, namely, where issue is joined on the record 
in certain real writs, on the legality of marriage, or, its im¬ 
mediate consequence, general bastardy, or on the i'act of 
profession or deprivation, in those cases upon the issue so 
formed the mode of trying the question is by retcrcnce to 
the ordinary, and his certificate, when returned and en¬ 
tered on record in the temporal courts, is a perpetual and 
conclusive evidence against all the world on tliat point; 
which exceptionable extent was the occasion of a statute in 
the reign of Henry tlie Sixth, requiring certain public j^ro- 
clamations to be made, for persons interested to come in 
and be parties to the proceeding. (i) 

A sentence in a cause of jactitation, also, is endence 
against a marriage, and has been received as such, upon a 
title in ejectment, and in personal actions immediately 
founded upon a supposed marriage (2); but it will not, like 
a sentence of nullity, be conclusive evidence. They are 
sentences of a very different nature and operation. A 
cause of jactitation is ranked as a cause of defamation only, 
and not as a matrimonial cause, unless when the defendant 
pleads a marriage : and whether it continues a matrimonial 
cause throughout, as some say, or ceases to be so on failure 
of proving a marriage, still the sentence has only a negative 
and qualified effect, namely, that the party has failed in his 
proo-Q and that the libellant is free from all matrimonial 
contract “ as far as yet appears,” leaving it open to new 
proofs of the same marriage in the same cause, or to any 

(1) See the judgment by Dc Grey (2) ixSt.Tr.ib. 

C. J., II St. Tr. a6i. 
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other proofs of that or any other marriage in another cause: 
and if such sentence is no plea to a new suit in the eccle¬ 
siastical court, and is not conclusive there, it cannot con¬ 
clude another court, which receives the sentence, from 
going into new proofs to make out th^ or any oth^*r mar¬ 
riage (i). Admitting the sentence in its full extent and iin- 
port, it only proves that it did not yet^appear that the i>arties 
were married, and not that they w'ere not married at all; 
and, by the rule laid down by J.d. Ch. J. Holt (2), such 
sentence cannot be proof of any thing to bo inferred by 
argument from it; and therefore it is not to be inferred, 
that there was no marriage at anij time or place, because 
the court had not then suflicient evidence to prove a mar¬ 
riage at Vi jiarticular time and place. In the Duchess of 
.Kingston’s ctv&c, therefore, on a charge of polygamy, where 
a sentence iri the spiritual court in a cause of jactitation of 
marriage was oitbred as conclusive evidence to disprove the 
second marriage,, the judges held, that this sentence, (even 
admiuing it to%e evidence on a criminal prosecution,) 
could not be conclusive, but that the sentence aiul the 
judgment of the Lords might well stand together, and both 
j)ropositions be true. Tlie sentence would only prove, that 
it did not then appear that the parties were married; but, 
because tlio court hod not then sufficient proof of the mar¬ 
riage specified, it could not bo inferred, that there was no 
marriage bclwccii them af any other time or place. 

The ecclesiastical courts have also exclusive authority in 
deciding on the validity of wills of tilings personal, and in 
granting administration (3). And their sijptences, pro¬ 
nounced i?i the exercise of this sole and exclusive jurisdic¬ 
tion, arc so binding on tlie temporal courts, as to be con¬ 
clusive evidence of the right directly determined. Thufi a 
probate un repealed is conclusive evidence, in civil cases, of 
the validity of a will: and therefore payment'of money to 
an executor, wl»o has obtained probate of a forged will, is 

(i) II S'. Tr. ai6i. (3) Noel v. Wells, i JLev. *35. 

(z) Blackliatn’ji ca^e, [ Salk. 290. i l.d. B.'jy.z6z. 3 T. R, 13a 

R 3 a dis«^ 
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a discharge to the debtor of the ii^testate, thpugh ^the pro¬ 
bate be afterwards declared null and void (i). But the 
sentence is evidence only of the point directly determined; 
it not be evidence of any collateral matter, ^ which 
may possibly be .collected or i^erred from the sentence 
by argument, (z) 

The adverse party may shew that the probate is forged, 
because such evidence supposes, that the spiritual court has 
given no judgment; or, if the probate was granted by an 
inferior court, that the testator left bona ratabilia, for then 
the court had not jurisdiction (3). But evidence will not 
be admitted, to prove, that another person was appointed 
executor, or that the testator was insane (4): that wo]\^d be 
to falsify the proceedings of the ordinary in cases, where he 
is exclusive judge. The probate of a will, devising real 
property, is not evidence of the contents of the will (5), even 
though the original is proved to be lost (6); the spiritual 
court having no power to autlienticate such a devise, as far 
as it relates to land. 


It appears then, that the sentence of an ecclesiastical 
court, tUrectly upon a point within its peculiar jurisdiction, 
is conclusive cn the same matter, coming incidentally into 
question in a civil case in another court. But although 
the law stands thus wdth regard to civil suits, proceedings 
in matters of crime, and especially of felony, fall under a 
different consideration (7); first, because the parties are 
not the same, for the king, (in whom the trust of prose¬ 
cuting public offences is vested, a trust executed by his im¬ 
mediate orders, or in his name by some prosecutor,) is not 
a party to such proceedings in the ecclesiastical court, and 
caniiot be admittcc^o defrnd, examine witnesses, or in any 


(x) Allen V. Duadas, 3 T. R> 115. 
(a) Blackham’s caae, 1 Salk, 390. 
See ante, p. 245. 

(3) 1 Sid. 359. Bull. N. P. 347. 

(4) X L.ev. 236. 

(5) Bull. N. P. Z45. 


( 6 ) Doe d. Ash v. Calvert, 3 Campb. 
389. Hoe V. Nathrop, i Ld. Ray. 154. 
St. I.eger v. Adatns, ib. 731. Dike v. 
PolhlH, ib. 71(4. 

(7) IX St. ’^V. 361. 
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manner intervene or appeal: secondly, such doctrine would 
tend to give the spirituai courts, which are not permitted to 
exercise any judicial cognizance in matters of crime,‘ an im¬ 
mediate influence in trials for oflences, and to draw the 
decidon from the course of the common law, to vvhich it 
solely and peculiarly b^ngs. The case of the Kihg v. 
Vincent (i), therefore, (where the probate of a will is said 
to have been admitted as conclusive evidence of its validity, 
on an indictment for the forgery of the same will,) has 
been frequently'much questioncfl, and at length expressly 
overruled. (2) 

For the same reason, a sentence in a spiritual court on 
the question of marriage will not preclude inquiry on a cri¬ 
minal charge of polygamy; unless it is made to have such 
an eflcct by an express provision of the legislature. Now, 
by the statute of i J. i. c. 11. which makes polygamy a fe¬ 
lonious offbnee, and for the trial of this offence necessarily 
gives to the temporal courts a cognizance of the lawfulness 
of maiTiage, it is provided that the act “ shall not extciid 
to any persons divorced by a sentence in the ecclesiastical 
court, nor to any persons where the former marriage has 
been by the ecclesiastical court declared null and void.” 
There arc tw() cases, then, put by the statute, in which the 
sentence of the ecclesiastical court will protect against the 
criminal inquiry, namely, sentence of divorce and sentence 
of nullity of marriage (3). But the statute makes no ex¬ 
ception in favour of a sentence in a cause of jactitation: 
and as such a sentence is not conclusive even in the court 
where it was delivered, and declares not directly but only 
collaterally the invalidity of marriage, it has been adjudged 
■not to be a bar to a criminal prosecution. (4) r 

It has been before mentioned, th|t judgments and sen¬ 
tences of courts of justice, or any other judicial act, may 

(i) I Str. 481. (3) » East, P. C. 467* 

(ai R V. Gibson, Lane. Sum. Ass. (4) Duchess of Kingston’s cm, 
1802, before_X.d JtBenbocough C. J. Il St. Tr, %6o, 
stated by Mr. £van$ in the ti vol. of 
Jus edition of Pothier, p. 356. 
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be imjMjached by evidence of fraud or collusion. ' And such 
evidence was adjudged to be admissible, on the part of the 
proseniitioii) in the case of the Duchess of Kingston, who 
was tried for i>olygamy. A distinction, in this respect, has 
been made between the case of a stranger, (who esannot 
come in and reverse the judgmeft|§ and therefore of neces¬ 
sity he must be permitted to aver, that it was fraudulent,) 
and the case of a party to the proceedings, (who cannot give 
evidence of fraud, but must apply to the Court, which 
pronounced the judgment, to vacate it;) iwad therefore, in 
the case Prudham v. Phillips (i), where the defendant 
proved her marriage with one M., in answer to which a 
sentence of an ecclesiastical court was produced, shewing 
that she was at the time married to another person, Chief 
Justice Willes after much debate refused to allow the de¬ 
fendant to prove that the sentence had been obtained by 
fraud. 


Sect. II. 


Of Sentences in Courts of Admiralty and Foreign Comis, 

The Judge of the Admiralty has the sole and exclusive cog¬ 
nizance in questions of prize or not prize at sea (2). The true 
reason of this rule is, that prizes are acquisitions jure b^li, 
and the jus belli is to be determined by the law of nations, and 
not by the particular municipal law df any country. A sen¬ 
tence therefore in the prize court, deciding the question of 
prize, is conclusive, in all it professes to decide, on the 
same point incidentally arising in courts of common law. 
“ It has been clearly settled, (said the Master of the Rolls 
in the case of Kindersley against Chase (3),) from the time 
of Lord Hale down to the present period, that a sentence 
of condemnation in ia court of admiralty is conclusive, when 

(i) Ambler, 763. ettW by the L. Ch. Caux v. Eden, a Doug. 600. Lindo r. 
from a MS. note of Serjt. Parker. Rodney, n. (l), tb. 

(») Tompson v. Smith, i Sid. 310. (3) Cockpit, July x8oi, Park losur. 

£1 own V. Franklyn, Garth. 476. Le last edit. 490. 

it 
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it proceeds on the ground of enemy’s property, that tlie 
property belongs to enemies, and not only for the imme¬ 
diate purpose of such a sentence, but it is binding ,^n all 
courts and against’all persons. The sentence of a court of 
admiralty proceeding in rem, must bind all parties, must 
bind all the world.” y - 

The sentence of a foreign court of admiralty, also, which 
is acknowledged by the law of nations and of competent ju¬ 
risdiction, deciding the question of property, is conclu¬ 
sive, if the same question arise in this country (i). And 
though in the case of Hughes and Cornelius, the leading case 
on this subject, the question upon the foreign sentence arose 
in an action of trover, and not in an action on a policy of 
assurance, (where the non-compliance with a warranty of 
neutrality is in dispute,) yet, from that periotl down to the 
present, the doctrine thcr(‘ laid down has been considered 
equally applicable to <iucstioiis of warranty in actions on 
policies, as to questions of property in actions of trover (2). 
And it may now be assumed as the settled doctrine of courts 
of* English law, that all sentences of foreign courts, of 
competent jurisdiction to decide questions of prize, are to 
be received here as conclusive evidence in actions upon 
policies of assurance, on every subject immediately and 
properly within the jurisdiction of such foreign courts, and 
upon which they have professed to decide judicially (3). It 
is now too late, said Mr. Just. Lawrence {4), to examine 
the practice of admitting these sentences to the extent to 
which they have been received, supposing that practice 
might at first have appeared doubtful. On the authority of 
those decisions men have acted for a long scries of years, and 
entered into contracts of assurance in this country, with 
a knowledge of such decisions, and in expectation that the 

(i) Hughes V. Cornelius, a Shov^. Chri-itie v, Secretan, 8 T. R. 196. Kn- 
Rep. 23*. Sir T. Ray. 473. S. C. Bcr- dersley v, CMe^l*«rk Ins. 486. 
nardiv. Motteux, aDoug. Rep.57j. (4) Lothian v. Henderson, 3 Bos.& 

(*) Per Chambre J., Lothian v. Pull. 524. See also Baring v. Clagett, 
Henderson, 3 Bos. & Pull. 513. 3 Bos. St Pull, 214. 

(3) Bolton V. Gladstone, 5 East, x6o. 
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questions* arising out of such contracts, to which the de<» 
cisions are applicable, will be ruled by them. Such a 
sentrace of cpndemnation will be binding on the rights of 
third persons, as well as 011 the parties to the original suit; 
it is conclusive between the assured, and the underwriter, 
witli respect to every fact, which it professes to decide. 
ITius, when it proceeds on the ground of enemy*s property, 
it is conclusive, that the property belongs to enemies, not 
only for the immediate purpose of such a sentence, but it 
is binding on all courts and as against all persons (i). 
And the sentence is bindings w'hcther it proceed to con¬ 
demn the ship expressly as being enemy’s property, or 
whether such a ground of decision can only be collected 
from other parts of the proceedings; and this, although it 
appear on the face of the sentence, that ^eprize-court Utarived 
. at the conclusion tlirough the medium of rules of evidenee 
and rules of presumption, established only by the particular 
tnrdinances of their own country, and not admissible on 
general principles. (2) 

The sentence is conclusive evidence of the points, upon 
which it professes to decide (3). Thus, for example, if it 
proceeded upon the ground of the property not being neu¬ 
tral, it is conclusive against the insured, that he has not 
complied with his wairanty (4). If no special ground is 
stat^, and the ship is condemned generally as lawful prize, 
it is to be presumed from the condemnation, as no other 
cause appears, that the sentence proceeded on the ground 
of the property belonging to an enemy; and the sentence, 
in such a case, has been held to be conclusive evidence, 
that the property was not neutral (5), In the case of Ber¬ 
nard! V. Motteux(6), where there was some ambiguity 

(x) Kindmley v. Chas^ Park Ins. (4} Barzilltiy v. l.ewis, Park Insur. 
490. last edit. 461;. Baring v. Clagett, 3 Bos. 

(x) Bolton V. Gladstone, 5 East, 155. & PuU. 7 x>i. 

2 Taunt. 85. Baring tr. Roy. Ex. Ass. (5) Saloucci v, Woodmass, Park Ins. 
Comp. 5 East, 99. 471 * (1784 ) 8 T. R. 444. 

(3) Christie v. Secretan, 8 T. R. (6) » Doug. 574, (1781.) 3 Bos, & 
X9& See also (3), ante, p. %4g. Pull, 
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in the sentence, so that the precise ground of the deter¬ 
mination could not be collected, the Court of King's 
Bench considered themselves at liberty to examine^ whe¬ 
ther the ground, on which the sentence proceeded, but 
which was not stated, a<^ually faMiicd the warranty con¬ 
tained in the policy, Heaice it follows, that it does not lie 
on the party, who produces the sentence, to shew that 
it has proceeded on the ground of enemy's property; 
but it is incumbent on the other party, who objects to 
the sentence, t6*^shew that it proceeded on some other 
ground, (i) ' 

Where the sentence professes to be made on particular 
grounds, which arc set forth in the sentence, but which 
appear not to warrant the condemnation, the sentence will 
not be conclusive as to such facts (2). Or if the sentence 
has not decided the question of property, nor declared 
whether it be neutral, but condemned the property as prize 
solely on the ground, that the ship had violated an ex parte 
ordinance, to which the neutral country had not assented, 
or on the ground of a foreign ordinance against the law 
of nations, such a sentence, though conclusive of the 
question of prize or no prize, would, not be conclusive of 
the fact, whether or not the ship were neutral (3), Lasdy, 
sentences of condemnation in foreign courts of prize are 
admissible only, wherh' such courts are constituted accord¬ 
ing to the law of nations, and exercise their functions 
either in the belligerent country, or in the country 
of a co-belligerent or ally in the war (4). It has, there¬ 
fore, been determined, that a sentence pronounced by the 
authority of the captiiring power, wkliin the dominions 
of a neutral country, to which the prize may have been 
taken, is illegal (5), and consequently would not be ad¬ 
missible evidence to falsify the warri^ty of neutrality. 

^Kind^rsley v. Chase, P*rk Ins. v. Clsgett, 3 ^ Pull. X15. BoUob 

^ao. V. Gladstone, iTaunt. 85. 95. 

(a) Calvert v. Bovil, 7 T. R. 5 * 3 . (4) O'**!/ v.Bovil, a East,473. 

8T.R.444. (5) Havebek v. Rockwood, 8T. R. 

(3) Pollard V. Bell, 8 T, R. 444* *68. Case of the Flad Oven, 8 T. R. 

Bird ?, Appleton, 8 T. R. 56a. Baring *70* n. (a)-, 1 Rob, Adm. Rep. 135. 

The 
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Tlie sentence of any other foreign court of competent 
jurisdiction, directly deciding a question which was pro¬ 
perly cognizable by the law of the. country, seems to be 
conclusive here, if the same qiu^itiqii arise incidentally be¬ 
tween the ^mc parties in this country,, Thus the sentence 
of a foreign court of competent jurisdiction, directly ^ta- 
blishing a marriage in that country, wtmld be conclusive, 
in any of our courts, on the vali^ty-nJ^ ijiie marrii^e (i). 
So, w'here a party, having accepted a bill of eje^han^ drawn 
upon him at Leghorn, instituted a suit there, ip whmh suit 
his acceptance was vacated, and, upon his return to this 
country, being sued again on his acceptance, applied to the 
court of Chancery for an injunction and relief against the 
second action. Lord Chancellor King decided that the 
cause was to be determined by the law of the country, 
where the bill w^as negotiated, and, as the acceptance had 
been there declared void by a conipet€snt jurisdiction, lie 
thought the sentence must here also be*concIusive (2). So 
on a criminal charge, as for murder committed in a foreign 
country, an acquittal in that country might pleaded 
here in bar to an indictment for the same oftence(3); be¬ 
cause, says Mr. Justice Buller, a final determination in a 
court having competent jurisdiction is conclusive in all 
courts of concurrent jurisdiction (4). From the two last 
cases, the following principle seeim to be properly dedu- 
cible, namely, that a party, who hlF been once discharged 
from a criminal charge or a legal demand by the sentence 
of a foreign court of competent jurisdiction, may protect 
himself by that sentence against any fresh suit or prosecu¬ 
tion instituted here for the same cause. 

If an action is brought in thi$ country, as an action of 
debt or assumpsit, directly upon a foreign judgment, the 
sentence has, been considered prfna^ facie evide^^e of the 

(i) Per Lord Hardwicke, in Roach (3) Hutchinson's case, cited i^bow. 
r.Garvan, i Ves. 159. Rep. 6.; also in a Str. 733, 

(s) Buizowt V. Jemino, •^a.733. (4) Bull. N. P. 345. Roche'* ease, 

X Lead). Cr. C, 160. acc, 

debt, 
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debt, but not conclusive. Lord Kenyon^ indeed, in the 
case of Galbraith v. Neville (i), which was an action of 
debt on a judgment in the supreme court of Jamaica, said 
he entertained scrioiis doubts concerning the doctrine laid 
down in the case of* Walker v. Witter (2), that foreign 
judgments arc not binding upon the parties here j and after 
referring to a casej which might h(*em to point against his 
opinion, ho added, that is not an authority for saying 
that we can revise the jiidgmeuts of the lowest courts in 
foreign countries,' where they have competent jurisdiction.” 
However, Mr. Just. Buller, in the same case, said, “ The 
doctrine which was laid down in the case of Sinclair v. 

Fraser has always been considered the true line ever since, 
namely, that the foa^gn judgment shall be prinia facie evi¬ 
dence of the debt, and conclusive, till it he impeached by 
the other party.” . “ As to actions of this sort,” he conti¬ 
nued, “sec how jfai* the court would go, if what was said in 
the case of Walker v. Witter were departed from. It was 
there held, that the foreign judgment was only taken to be 
prima facie evidence, that is, we will allow the same force 
to a foreign judgment, that wc do to those of our own 
courts not of record (3): but if the matter were carried 
farther, we should give them more credit; we should give 
them equal force with those of courts of record here. Now 
a foreign judgment hasgjj^vcr been considered as a record: 
it cannot be declared on, as such, and a plea of nul tiel re¬ 
cord, in such a case, is a mere nullity. How then can it 
have the same obligatory force ? In short, the result is 
this; that it is pritnu mcie evidence*of the justice of the 
demand in an action ofassumpsit, having no more credit 
than is given to every spcciigs of written agreements, name¬ 
ly, that it shall be consider^ as good, till it is impeached.” 

And, in rfie case of Philips v. Hunter (4), Eyre C. J. said, 

“ It is in one way only that the sentence or judgment of 
the court of a foreign state is examinable in our courts, 

(i) \ Doug. Rep. 5. n. (a).; abd (3) Acc. Ld. Mansfield in Herbert 
5 East, 475. n. (i). S. C. v. Cook, Wiles Rep. (a). 

X Doug. I. (4) ft H, Black. 410., in error. 

and 
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and that is, whan lha party who claM b^eiit of it ap« 
plies to our coocteto enforce it. 'Vyh^ it thu^ 'Volun¬ 
tarily subrnitt^ to our jurisdiction^^ treat ftobli¬ 
gatory to the extent, to which'-'be obligatory 
perhaps in the country la which it vt^ pronoainced, .Jior as 
obligatory to the extent, to T^hich by^par liw sentences and 
judgments are obligatory, not as 'bi|t,vas,ii|(itter 

2npa/.v, consideration primu &cicffihjBlcaCht'tp, raise a 

promise, examine it, as we do ctHUjj^rations 

of promises, and jfor that purpose we receive* evitfence of 
what the law^ of the ibreign state is, and whether ,<the judg¬ 
ment is warranted by the law.’* 


Sect. HI. 

On Judgments in rem in the J^xcheqtiery and hy 
Commissioners of Excise. . 

A JUDGMENT of Condemnation in the court of Exche- 

I 

qner, where proceedings in rem have been instituted, is 
conclusive evidence in any other court, as to all the world, 
that the goods were liable be seized (i). The jurisdic¬ 
tion of the court of Exchequer in this case is not only 
compeb^t^ but sole and exclusive: and though no formal 
or express notice is given to th^H^vncr of the goods in 
person, yet he has sufficient notice to try the point of for¬ 
feiture^ by the seizure of his property, by the prociani- 
ations #:cording to the course of the court, and by thc Witit 
of appraisement. ■ - 

'S 

Whether n condemnation by the commissioners of excise 
ought to have the same concIu$ive operation, as a^^dgment 
of condemnation in the court of Exchequer, Ijii: hot been 
clearly Setded. Ih the case of Henshaiw Vrb||^eii^t|lice, 
which was an action of trespass bihiight against ^^fev^ue 


(i) Scott V. Sbearman, % Blade. Rep. 
979 . Per 14 . Kenyon C.L inGeyer 


V. Aguillar, 7 T. R. 6ff6i Bull. N. P. 
a44* 

officer. 
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officer, for sc^king^oods supposed to bave irregularly 
lodged and cdnce^led,, a sentence of condemiiation by com¬ 
missioners df exciseoffered as Conclusive evidence 
against the plaintiff; 'Mr. Just. Blackstonc, who tried 
th€^ea^e(i), refused to admit,it tO that extent,"' directing 
the jury that such a sentence was evidence, but not, like a 
condemnation in-tHc fe^hequer, conclusive. On amotion 
afterwj^iils for a.nenr trial,"upon this supposed misdirection, 
the court 'Cf Common Pleas confirmed the Judge’s opinion. 
“ The reasons and jauthorities, it was said, relied on in the 
case of Scott v. -Shearman, and other cases of the same 
kind, extend only to condemnations in the Exchequer, 
which is the king’s supreme court of revenue, but not 
to the inferior jurisdiction of the boards of excise and 
customs.” 

From the report of the case of Scott v. Shearman (2), it 
appears, that the ground of Mr. Just. Blackstone’s opinion 
was, that implicit credit ought to be given to any judg¬ 
ment in a cma'p of record, which has competent jurisdiction 
of the subject-matter, and that the jurisdiction of the court 
of Exchequer was in such a case not only competent, but 
sole and exclusive.” The opinions of C. J. De Grey and 
the other Judges are not reported. They agreed in think¬ 
ing the judgment of coiJibnination in the court of Exche¬ 
quer conclusive evidence of the right of seizure, but it does 
not appear, whether they thought it conclusive on the 
ground of its being a judgment of a oqprt of recordi Nor 
is this reason stated as the ground of determination in any 
of the authorities referred to by Mr. Just. Blackstoni^ A 
different principle was certainly established in, the case of 
the Duc}^ of Kingston (3.^ where De Grey C, J. in an 
elaborate Judgment delivered the unanimous opinion of the 
Judges; und it k observable, that he p^ounced this judg? 
ment within a year after the determination of the t^urt in 


^ 5 $ 


(1) Load. Sht. 1778, »BliK.Rep. (») a Blac.Rep. 9751*. 
1174. (3) See ante, p, *4*, 


the 
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the case of Scott andlShe4rraan. The principle there esta¬ 
blished, is n(^ cohfincd to the judgments ‘of coid’ts of 
record, some ctf which arc of a inferior description, 
but extends eqiiall^;^ to every coui'^iol' competent or exclu¬ 
sive jurisdretion; and the examples dted by‘C. J. De Grey, 
in illustration of this principle, arc all drawn from the pro¬ 
ceedings in ecclesiastical courts, none of ’Which are classed 
among courts of record. It seems therefore correct to infer, 
from the rule established in the Duchess of s^ingston’s 
case, as well as from analogy to several cases mentioned in 
the course of the present ciiapter, that a sentence of con¬ 
demnation by commissioners of excise will be conclusive, 
on the right of seizure coming incidentally into quests^ in 
any other coui't, in all cases where by act of parliament 
they have a sole or exclusive jurisdiction. 

In support of this position, the following authorities may 
be cited. First, in an action of trover against commis¬ 
sioners of excise (I), for levying the plaintiff’s goods by 
their warrant under statute 12 C. 2. c. 23., the point was, 
whether, after they had adjudged low wdnes to be strong 
wines perfectly made, thek judgment could be drawn in 
question again, so as to make the officers chargeable. The 
Court gave judgment for the plaintiffi on the ground, that 
the defendants had exceeded their jurisdiction. Rains- 
ford B. said, that the defendants might well enough have 
justified by virtue of an authority from the commissioners 
of excise, who are judges erf tlie fact, and whose authori^ 
is not traversable by the plaintiff, and tliat the plaintiff here 
must have taken his remedy by ap^ical and no otherwise. 
But if the commissioners exce^ their authority, and that 
appear to the Court, then their proceedings are non 

judloe, and an action of trespass lies.' But if thiart ddes nett 
appear, it must be otherwise. Hale C. B., mtd dm <tther 
judges present, argued to the same dfect. 

(i) Terry v. Huntington and Others, Grosovelt v. Dr, fiurweS, i Ld,R»yn). 
Hardr. 480., cited by Holt C. J, in Dr. 471. 


In 
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In another cat^ which was an action of trespass against 
commissioners of excise (i) for taking the plaintiff’s money, 
the defendants pleaded not guilty, and gave in evidence 
their waiirant and a Judgment aguin&t the plaintiff, on an 
information against,'him for an u^ience against an excise 
law. It was ol^ected on behalf of the plaintiff that this 
judgment was tje^ peremptory, and that the plaintiff’in this 
action was at libertj^to ^disprove the truth 'Of the matter of 
fact, upQ|t which the,.defendants grounded their judgment. 
But tlys w^s cIj^ii^; by the Court, and a distinction was 
taken, namely, tliat if the commissioners had intermeddled 
with a thing which was not within their jurisdiction, then 
all is coram non judicc, and that may be given in evidence 
upon this action; but it is otherwise, if they are only mis¬ 
taken in their judgment in a matter within their cog¬ 
nizance, for that is not inquirable, otherwise than upon an 
appeal. 

A third case may be cited to the same effect. In an 
action of trover for a quantity of tea (2), it appeared in 
evidence that the plaintiff sent the tea for one Lloyd with 
a permit, but the porter in his way called at the house of 
one li., and sot it down tl^e, where the defendant, 
an excise officer, seized it as forfeited, for being brought 
to R.’s house for R.’s use, without a permit to that 
place, according to the statute 10 G. i. c. 10. s. id. Upon 
not guilty pleaded, the defendant, to shew' that the property 
was out of the plaindffj product a opndemnationf hy the 
commissioners of excise upon an information against R. 
for receiving this tea without a permit, which sentence, it 
was insisted, was conclusive evidence of that feet, bepg a 
judgment before a proper jurisdiction. On the other* side 
it was imisted, that the plaintiff was no party to the suit; 
that R. had nothing to do with the foa; and tlmt, it, Ite 
made & lid|^Gd defence, or, as the cas|^ was, nmde default, 
yet the plaintiff ought not to be affected by that, but might 

(1) Fuller V. Fotcli, cor. Hok C. J., C. J., sittings after Easier t«rm 17421 
Ciirtli.346. Rep. temp. Holt, a87,S.C. 1 Hargr. J.aw Tracu, P.46S. n. Iivno 

(a) Roberts v. Fortune, cor. Lee Ford's MS, 

S shew, 



Of Jud^enU mretn i» M^he^uer^ ^c. [Ch. 5. 

shew, that tliis was ease not subject to forfeiture. But 
Lee C. J. saki, “ The judgment of forfeiture is a judgmeM 
on the thing itself. How the tea eanio to B-’s House was 
a matter ^iroper for the consideration of the commissioners; 
and, if the plaintiff was willing to hav# defended the suit, he 
might have come in pro inthressc siio, which as he Has not 
done, life property is bound. There is no more in this than the 
common case, namely, that courts of Uw pay such deference 
to tlie judgment of each other in matters within their juris¬ 
diction, that the first determination by aprdper authority 
ought to prevail; so that, the tea being forfeited, the pro¬ 
perty could not be in the plaintiff.” An^^i^on this the 
plaintiff was nonsuited. 

An acquittal in the Exchequer was 
Kenyon, in the case of Cooke v. Shoil (i), to be conclusive 
evidence of the illegality of the seizure. That was an ac¬ 
tion of trover for several pipes of wine seized bv the dc- 
fendant fo#''#aifllof a permit. At the trial of the cause, 
the plaintiff gave in evidence a record of acquittal in the 
court of Exchequer. The defendant then insisted, that, 
under the circumstances of tliis case, the permit had ex¬ 
pired, before the seizure was made; and Mr. Just. Heath, 
who tried the cause, was of that opinion; but, on its being 
‘suggested, that there had hfieft a different determination in 
the court of Exchequer, he reserved the point for the 
Opinion of the court of King’s with liberty to enter 

a verdict for the defendant, if Should be ^djudg^d for 
him. When the case came before^the Coui^.Lord Ken¬ 
yon thouglit the record of acquittal preclude'^ all reason¬ 
ing on the construction of the permit: but as the .question 
respecting the judgment of acquittal was not upon the^ 
record, and the only question was on the construction of 
the permit, a verdict w’as entered for the defendant. This 
case, therefore, has not determined, tliat an acquittal in the 

(1) 5T. R, ajj., «nA s«c a case in i» Vin. Ah. (A. b. %%.) i-I. i. cor. 
I^ticefi. acc. ' * 



rod by Lord 
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Exchequer would be c^Uclusive evidence of the Illegality 
of a seizure, although certainly that appears to h|,ve been 
the opinion df Lord Kenyon. It may be observed^ that 
an acquittal does not, like a conviction, ascertain any pre« 
cise fact.’ The sentence m^ht have proceeded on the 
gmuhd, that sufficient evidence was not produced, on the 
part of the crown, to warrant the seizure; and, though the 
sentence may be conclusive as against the crown, it seems 
reasonable, that it should not have such a conclusive ope¬ 
ration, in ah action for seizing the property, against a 
third person, who was not a jiarty with the crown in the 
original prO|»i^ings, and had no notice or opportunity for 
supporting the condemnation. 


Sect. IV. 

Of Setilmccs Members of a College, Conviclions before 

Magistrates, 

The principle, which has been berore laid down as 
applicable to the sentences of courts of justice, seems 
to apply equally to the judicial proceedings of other tri¬ 
bunals, which are invested witj|i an exclusive or peculiar 
jurisdiction, 

.r 

* A sentence of deprivatiotl or expulsion of one of the Senteiiceof 
members of a collcg^, by the master and fellows, or by the a’Sie's^ * ^ 
visitor on an appeal, "^on a subject within their jurisdic¬ 
tion, is conclusive Courts of law,. And the justice of 
their dedSb^ cannot be questmned even in the King^s v.?*^ 
Bench, though it belongs to that court to controul them, 
if they exceed the bounds of their jurisdiction. On this- 
principle, a mandamus, to restore the fellow of a college, 
has been frequently refused (i). In the case of Philips v. 

Bury, it'was decided, 011 an appeal to the House of Lords, 
that a sentence of deprivation, by the visitor of a college^ 


(1) Dr.Widring’on’scaie, 11.ev. 43. 
New College, 3Lev. 24-' 


Dr. Patrick’^ ca>e, i Lev. 6j. 
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was conclusive evidence in an action of ejectment for 
one of the college estates; and the judgment of the court 
of King’^s Bench, which had been given olif the opinions- 
of three judges against the opinion of Lord Holt, was 
reversed (i). And in the last case on this subject, which 
was a prosecution for an assimlt in turning out of a col¬ 
lege one who had been expelled, the court of King’s 
Bench determined, that evidence, to impeach the sen¬ 
tence of expulsion, had been properly rejected at the 
trial. (2) 'V’ 

Cfljivictions A conviction by a justice of the peace,has com- 
petent jurisdiction, is, till reversed or quashed Conclusive 
* evidence in fiivour of the justice, in an acti^i^lgainst him 

for false imprisonment. Thus in the cas ^ l ^ ^'Striekland 
against Ward (3), tried before Mr. Just.^’^ies, (which 
was an action of trespass and false imprisonment agiiinst 
the defendant, a justice of the peace,) the defendant pro¬ 
duced in evido^Cj^under the general issue (4), a warrant 
signed by Iiiih, r^ing a conviction of the plaintiff for 
uniawfiilly returning to a parish, whence He had been re¬ 
moved, and requiring the keeper of a house of correction 
to keep the plaintiff to hard labour; he also produced 
the conviction, referred to in the warrant, regularly drawn- 
up : Mr. Just. Aston, upon this, gave his opinion, “ that 
the conviction could not be cl^loverted ia evidence, but 
that, as the justice hud a competent^^urisdiction of the 
matter, his judgment was conclusisre, till reversed or 
quashed; and ihj^t it could not be pside at nisi prius,” 
The plaintiff was^cordingly nonsuited. But where the 
m^istrate has coinihittcd to prison, not having any juris¬ 
diction, he will be liable to an action for false imprison^ 
jnent, though the conviction has not. been reversed or 
quashed (5); as, where the plaintiff was convicted and 

(i) Philips V. Bury, Skin. 447 - (4) St. 7 c.y. 

SUyin. 5. S. C. (s) Hill v. Bateman, a Stt*. 710, 

la) R. V. Gruftdon, Coivp, 31J, Crepp# v. Durden, Coivp. 640. Mor- 

(3) At Winchester sum. a:s. 1767, gan Hughes, aT. R-aaj. 
from a JVIS. noto in 7 T. R. 634* 

71. z^Bdtt, ai. 


ccnn« 
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committed to prison for destroying game, thou^, as it 
was proved, liad effects which might have tjeen dis¬ 
trained, sufficient to answer the penalty, (the statute of 
'5 & d Ann. c. 14. enacting that the penalty is to be levied 
by distress and sale of the offender’s goods, and, for want 
of distress, the offender to be committed to the housfe 
of correction) (i); or, where the justice has committed to 
prison, on mere suspicion, without any information laid 
before him. (z) * 

It is reported to have been held (3), that, where actions 
for false im^isonmcnt are brought against justices of peace, 
they are obliged to shew the regularity of their convictions; 
and that b^formations laid before them, upon which 
their convi^^i^^ are founded, must be produced and proved 
in c<mrt. But it appears from later authorities (4), that, in 
such Ctdlateral proceedings, the informality of the warrant 
of commitment, or of the conviction, cannot be taken ad¬ 
vantage of by the plaintiff; and that, ^he%|agistrate was 
warranted in taking cognizance of the charge, and did in 
fact convict, this will be sufficient to protect him, however 
irregularly the conviction may have been dravvn up (5). It 
may also be collected from the late case of Gray v. Cook- 
sou (6), that, if the magistrate had a general jurisdiction 
over the subject-matter, evij^pnee of facts not stated in the 
conviction is not admissible, to prove that the conclusion 

drawn by the magiit|ate was erroneous. 

, -- 

It is a general rule, with respect to special and limited 
jurisdictions, that where a person aebi as judge, (that is, 
where he has over the subject-matter a general jurisdic¬ 
tion, wliich he has not exceeded,) he will not be liable to 
have his judgment examined in an action brought against 


(i) aStr. 71C. 

(X) xT. R, aaj. 

.(3) Hill V, Bateman, cor. Raymond 
C. J., xStr. 710. 

(4) Massey v. Johnson, It East, 67. 
And see Gray v. Cookson and Clayton, 
|6 East, 13. 

s 


(5) Where a conviction has been 
quashed, the magistrate is pfotected |a 
certain cases, by st. 43 G. 3. c. 14X. 

(6) 16 East,XI.23. See also 7T.B. 

2 him. 
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liim(r). When therefore in pursuance of such judicial 
authority he has convicted' a party, the iactSj, upon which 
the conviction is grounded, cannot be traversed (2). So 
where a statute provides, that the judgment of commis¬ 
sioners, appointed by the act,. shall be final, their decision 
is conclusive, and cannot be questioned in any collateral 
proceeding. It has therefore been held, that a certificate 
fronts, commissioners for settling the debts of the army, 
stating that so much was due from the defendant (an army- 
agent) to the plaintiff (an officer), was conclusive in an 
action brought to recov^ the money; and that no evidence 
could be received to shew, that the commissioners had 
formed a wrong judgment. {3) 


(1) Marslukea case, lo Rep. 76. 
Dv. Groenvelt v. Dr. Burwell, i l.d, 
Ray. 454.4^7; I Salk. 396. S. C. MiU 
leirv.Scare, 2 Black. Rep. 1145. See 
also Ackerley v. Dr. Parkinson aud 
Mandesley, Hil. term 181J. 

(2) I U. Ray. 467* 


{3) Mooily V. Tlai^ltoii, 1 Str. 48t. 
ruRd by Pratt C. I.; 'and a new trial 
afterwards refused by the whole court. 
See also I.ane v. Hegbcrg, Bull. N. P- 
19; Earl of Radnor v. Reeve, 2 Bos. St 
Poll. 391. 


CHAP. IV. 


Of certain oilier judicial Proceedings. 




Wl E pi'ocecd now to treat Jr the admissibility of certain 
other judicial proceedings; and,^ the present chap^ 
ter it is proposed consider the adiMli^ibility of proceed¬ 
ings in Chancery, ^depositions, inquiSftions, examinations 
tdicen under acts’^pF parliament, judgments of inferior 
courts, and, lastly, of awards. 


Sect. I. 

Of Proceedings in Chancery. 

Decree. A DECREE in the Court of Chancery may be given in 
evidence on the same footing, and under the Same limita- 

1 1 tioi)!^ 
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tions, as the verdict or judgment of a court of common 

. ,;r. 

The common opinion used to be, that a bill in Chancery, 
which had been followed up by other proceedings, was ad¬ 
missible in evidence, as an admission of facts, against the 
complainant (a). “ The allegations in the bill, it was said, 

must be supposed to be true: nor is it to be presumed, that 
the bill was preferred by a counsel or solicitorj without the 
privity of the party himself (2).” However, it is notorious 
that many of the facts stated in the bill are the mere sugges¬ 
tions of counsel, made for the purpose of extorting an 
answer from the defendant. The general rule therefore is, 
that a bill m Cnanccry will not be evidence, except to shew 
that such a’tilll did exist, and that certain facts were in 
issue between the parties, in order to introduce the answer 
or the depositions of witnesses (3); it is not to be admitted 
as evidence, in courts of law, to prove any facts either 
alleged or denied in the bill (4). Lc ^4 Kenyon, indeed, 
is reported to have admitted a bill in Chancery, filed by an 
ancestor, to be evidence of a pedigree there stated, fis a de¬ 
claration in the family (5). Rut it was resolved by the 
judges in the Banbury peerage case, on a question put to 
them by the House of Lords, that a bill in equity, or de¬ 
positions, cannot be reccivo^in evidence in the courts be¬ 
low, on the trial of an action of ejectment, against a party 
not claiming or de^.^ing in any manner under the plaintiff 
or defendant in the^/^auccry suit, either^as evidence of the 
facts therein deposed to, or as declaral^^s respecting pedi¬ 
gree (6). And even if the bill or dcpjptions could be rfe- 
ceived, some extrinsic proof must be given of the relation¬ 
ship between the complainant and the party whose pedigree 


(i) See ante, p. 223. 

(2} Snow V. Philips, I Sid. 221; Gilb. 
£v. 42. Woollet V. Roberts, 1 Chan. 
Cjs. 64. contra. 

(3) Lord Ferrers v. Shirley, Fitagib. 
196. Bull. N. P. 235. Bowerman v. 
Sybourn, 7T. R.3. i Wiehtw, 32J. 


(4) Banbury Peerage case, reported 
from MS. in 2 Selw. K. P. 685. 

(5) Taylor v. Cole, sitt. after Hil, 
term 1799, 7T.R. 3. n. 

(6) MS. case, in 2 Selw. N. P. 685 ; 
Feb. 1809. See alto Berkeley Peerage 
case, supri, p. 178. 

S 4 
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is dis]iiitecl. It woidd not be suiHcient, that the bill pur¬ 
ports to have been filed by a relation. In the Banbury 
peerage case before mentioned, where C D’s legitimacy 
was in question, the claimant offered in evidence a bill filed 
in CJ D’s name by E F his uncle and nftxt friend, stating 
his legitimacy, but there was no proof that E F was his 
uncle: the judges, being referred to for their opinion, were 
una|)inious, that extrinsic proof of the relationship was 
essential, and the bill, which was above 150 years old, w'as 
accordingly rejected, (i) 

Answers in .Chancery arc confessions on oath, and there¬ 
fore strong evidence against the party, that makes them. 
But when an answer is read, all the parts mnst be taken 
together, connected, and entire. I^ only a part is read in 
evidence, the other party is entitled to have the whole 
read (2); and if, on exceptions being taken, a second an¬ 
swer is put in, the defendant may insist upon having that 
also re^, to explain what he swore in his first answer (3).,. 
This is the general rule, when an answer of either party to 
the suit^is given in evidence against him, to prove a point 
in issue. But if an answer is produced, merely for tlie pur¬ 
pose of shewing the incompeteiicy of a witness, who has in 
his answer admitted himself interested in the event of the 
cause, that part only is to be which states the ground 
of interest (4) ; for if the witne^ls incompetent, his evidence 
ought not to be received in any form; the other hand, if 
he is competent, Im ought to be exj^ined viva voce in 
open court, 

* 

When you read the answer of a party, sa3's Ch, B. Gil¬ 
bert, the confession must be all taken together: you shall 
not take only what makes against him, and leave out what 

(i) MS. casein a Selw. N. P. 685; (.0 R. v. Carr, i SM. 4 ( 8 . Bull 

Feb. 1809. See also Berkeley Peerage N. P. %J, 7. See ante, 79 '« 
case, p. 178. (4) Sparin v.Diax, bar. Bull. 

(%; Per HoU C. J. Lynchc v Clarke, N. P. 238. "’(j, j 

3 Salk. 153. Bari of Bath v. Battereca, 

5 Mod. 9. 


makes 
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makes for him; for the answer is rea# as the senst of the 
party {i). But, altl)ou|j;h the defendant may regularly insist 
on having the whole of the answer read, that, by compa^^ 
the several parts with each other, the true meaning aijid 
extent of the admissions may be more clearly understc^d, 
it will not therefore follow, that all the parts of his state¬ 
ment are etjually credible, or that every thing, which he 
asserts, is to be admitted, as strictly proved. If, for ex¬ 
ample, he states a fact, not from his own knowlcdge,^but 
on mere rejiort, that would not be evidence iii his fa¬ 
vour; as, on the other hand, it would not be evidence 
against hin^ m case lie had ucknoWlei^ed the, report to be 
different. The objection is, not that he speaks in his own 
behalf, for that difficulty is waived by the other party, who, 
offers the a^pi^'cr in evidence, but, that he speaks from, 
hearsay, and has not the means of knowledge, which alone 
can be resorted to. In the case of Roe on demise of Pellatt 
and Others against Ferrars (2), where the defendant gave 
in evidence an answer by the lessors of t% ^plain^ffj Mr. 
Justice Chambre, observing upon th(f degree of positive 
proof, which the lessors of the plaintiff’had-drawm ffom the 
answer in their own favour, expressed himself thus, “ It is 
true, that the answer w'as introduced into the cause by 
the defendant, in whose behalf some parts of it were read. 
But, in those parts, on wh^h the lessors of the plaintiff 
relied, they speak only to v^t “ they have heard as truth.” 
1 think that was nspt admissible evidence, for it appears to 
me, that where one^^ty reads a part of the answer of the 
other party in cvil^ce, he makes whole admissible 
only so far as to waive any objectioi^ y thc competency^of 
the testimony of the party making the^^swers, and that he 
docs not thereby admit, as evidence, all the^ facts, which 
may happen to have been stated by way of hearsay only, in 
the course of the answer to a bill filed for discovery. This 
point, 1^ added, does not indeed appear to have been con- 

(i) Ev.44. Sec ante,p. 79» (*) * 3®®* * J4** 54®» 


tested 
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testcd at the trial. Had it been contested, I should have 
thought the court bound to send tlie case down for a new 
triidL** 

■ kr 

An answer in a court of equity is evidence against tho 
party, who made it, and against all persons claiming under 
him. Thus, an answer to a bill filed in the Court of Ex- 
chequer, on a claim of tithe hay, by a vicar against the 
rector and others (occupiers of lands in the parish), will be 
evidence, in an action by a succeeding rector, for not setting 
out the tithe, against the defendant who claims under one 
of those occupiers: and it is equally admissible in evidence, 
although a decree is not shewn to have been made in the 
suit (I). Proof of an examined copy will be sufficient proof 
of the answer. (2) 

The answer of a minor by his guardian is not evidence 
against him (3); because, in realit}', it is the guardian’s 
answer.' The guardian is sworn, not the minor, who pos¬ 
sibly may know nothing of its contents. And therefore an 
answer, purporting to be the answer of a minor by his mo¬ 
ther and guardian, may be read against the mother, in 
another cause, where she is defendant in her own capa¬ 
city (4). The answer of one defendant, generally speaking, 
is not evidence against a co-defendant (5); for, if that w^ere 
allowed, a plaintiff might make one of his friends a defend* 
ant, for die purpose of procuring an answer in his favour 
against the co-defendunt, who would Imve no opportunity 
of cros6-examinati<^^ As an admission by one of two 
partners, concerniii]^)int contracts during the partnership, 
is good evidence to charge the other partner, in an action 
against him alone ( 6 ) : so, in an action by a creditor against 

(i) Lady Dartmouth v. Roberts, (5) Wych v. Meal, 3P.'W’ras.311. 
16 East, 334. 1 a Ves. jun. 361. 

(>) Jb. (6) Wood and Others,.Assignee.'; of 

(.3) Eccleston v. Petty, Canh. yp. HusscyandOthers, v.Braddi^kitTaunt. 
3 P. Wms, 237. Gilb. Ev. 44. Rep. 1C4, See ante, p. 73 . , 

(4) Bea .l«y v. Magrath, ft Schoale 
and Lefroy’s Rep. 34. 


some 
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some of the partnership firm, the answ<iT of’another fwrtner 
to a bill filed by other ’creditors, has been received in 
dence against the defendants, not indeed to jirovc the 
nership, but, that being established, as an admission agailwt 
those who are as one person with him in interest. {i) 



It does not appear to have been expressly dcjtermined, 
whether an answ'or by a married W’oman can be used as 
evidence against her in an action after the,husband’s death. 

In the case of Wrottesley against Bendish and his W'ife(2:), 

(where it was argued, that the wife was not bound to 
answer, on tin* ground, tliat the answer could not be read 
against her husband, nor against herself^ as she is supposed 
to be under the control of the husband, and not to answer 
freely), the Lord Chancellor said, “ he would not give 
any opinion, whether the answer may be read against the 
wife, when discovert; but as, in all times heretofore, the 
wife as well as the husband had been compelled to answer, 
he would not overthrow what had been the constant 
practice.” 

Depositions in a suit ip Chancery, whicli are the written Depoationt. 
examinations of witnesses taken by officers of the court or 
by commissioners speckilly appointed for the purpose, may 
be given in evidence in atl action at common law, on the 
same matter, between the same parties, or between any who 
claim under them, if it can be proved, at the time of the 
trial, that the deponifit is dead (3); or, that he cannot be 
found after strict inquiry (4); or, that .^he has been sub" 
pccna’d and is unable to attend irom^ ^illness (5); or, if it 
can be proved, that he has been kept away by the contriv- 


(t) Grant v. Jackson aud'Others, 
Peake N. P. C. 203. See Lucas v De 
I.a Cour, I Maule & Selw. ajo.; also 
p. 73, supri. 

(2) 3P.'Vil^fns.237. 

(3) Godb. p. 193. pi. 276. St p. 326. 
pi. 418. Fry V. Wood, i Atk. Rcp. 445 * 
Coker v. Farewell, 2 P. Wms, 363. 
Uilh, Ev. 54. Bull N. P. 239. 


(4) See cases in r3). Benson v. 
Olive, cor. Reynold'- C- B. a Str. 920. 

(j) Luttrcl V. Reynel and Others, 
I Mod. 283. Adm. per cur. inKins> 
man v. Crooke, trial at bar, 2 Ld. Ray. 
1166. I Atk. 445. Gilb. £v. 54. Bull. 
N. P. 239. X Ves, 8 e Beam. 2a. 

340. 
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imce of the other party (i); or, that he is out of the king- 
dom» or not amenable to the process of the court (2). In 
these cases, depositions are4idmissible in evidence, 
the witness himself is in a state to be produced, his 
depositions cannot be r^cived. The party who wishes to 
have the benefit of his H^tiniony, ought, if he is able, to 
bring him forward, that, may undergo an open exa¬ 
mination, in ♦he face 0#The public, before the jury and the 
court: a mode of inquiry, '^nerally more conducive than 
any other to the discoveiy of truth. 


When a witness has been examined on interrogatories, 
and afterwards by accident becomes interested in the thing 
in question, the court of Chancery .^as allowed his deposi¬ 
tions to be read for him, as evidence in his own suit, on a 
bill of revivor (3}. “ This,” said Lord Hardwicke, “ has 
been allowed on just reason; because his evidence must be 
taken, it stood at the time of his examination, which 
should not be set aside, unless it could be supplied by 
other evidence (4).” But a different rule has been esta¬ 
blished In courts of common law. It was resolved in Tilly's 
case by the unanimous opinions of the courts of King’s 
Bendi and Common Pleas, that a party to an action of 
ejectment could not give in evidence his own depositions, 
though he had made them at a time when he was perfectly 
disinterested. (5) 


Depositions are not to be admitted in evidence for a 
pany to the suit, against a stranger, who was not a party, 
nor claims under either of the parties (6); nor can they be 


(i) Bult N. P. » 43 . 

(») X Atk.Rep. 445. LordAltham 
V. Earl of Anglesey, tr. at bar in K. B., 
Gilb. Eq. Cas. x6. i8. 

(3) Goss V. Tracy, a Vern. 699. 
I P. Wms. aS;. S, C. Haws v. Hand, 
iAtk.615. 


(4) Tn Glyn v. Bank of England, 
aVes.4a. 

(j) Tilly’s case, i Salk. a86. See 
also Holcroft v. Smith, £q, Cas. Ab. 
aa 4 ; Baker v. Lord Fairf4x, i Str. lox; 
Bull. N. P.a4a. 

(fi) Hob. Rep. tS5. 2 Roll. Ab, 679. 
pi. 8, I Vern. 4x3, Coke v. Fountain. 


used 




used by a stranger against one of the .partiea;( i)*. Ait ex-» 
ception has been sometimes made in eases where the 
tion is on the existence of a custom or on the right 
or where hearsay and reputation would be good^s 
dence (a); and it has been said, tliat in such cases de|} 
lions may be admitted, though parties in the two suite 
are not the same. But,, after, the ojpinions expressed by 
some of the judges iu, the BerkeleyC'ipferage case, respecting 
depositions in a question of pedigree, there is reason to 
doubt, whether such evidence would now be considered 
admissible. (3} 


When a bill has been dismissed, the rule respecting the 
admissibility of the depositions has been laid down with the 
following distinction. M the bill was dismissed, because tho 
court considered the matter to be unfit for equity to decree, 
the depositions may still be given in evidence, provided the 
subject-matter of the suit was regularly before the court, 
and within its jurisdiction (4). But if the suit in equity be 
dismissed for the irregularity of the complainant, the depo¬ 
sitions in that cause cannot be read in any fresh suiti^ Thus, 
where a devisee brings a bill of revivor, on a suit com¬ 
menced by his devisor, and depositions are taken, and 
then the cause on the hearing is dismissed, because a de¬ 
visee, claiming as a purchaser and not by representation, ^ 
cannot bring a bill of revivor, the devisee will not be al¬ 
lowed, on cxhil^iting a new original bill, to use the forther 
depositions; foi;, in the first cause, in which the compl^n- 
oiit mistook his remedy, there was no complaint regularly 
before the court, aud consequently diere could not re¬ 
gularly be any depositiops (5). For the same reason, .sudi 
depositions would not be admitted as evidence, in a fresh 
suit at law. 


(l) Rivhworth r. Countess of Pern- 
|>roke fuid Currier, Hardr. 472. Gilb. 
Ev. SS- See Stitt, p. 231. 233- 
(2y EulL N. P, 33 ji. . ante, 
p,a33* V 


(3) See ante, p. 179,280; end see 
Banbury Peerage case, ante, p. 263. 

(4) Smith 'fe Veale, i L 4 . Rty. 733. 

(5) Bacidiouse t. Middlettp - and 
Others, Chan. Cas. Z75. Gitb.£v. $ 6 , 
Sin'll; v, Veale, x Ld,Ray. 733. 








If tfac ^nfss ailer beiag examined de’me »liould 
die befoiv the defendant puts in his ansa^, . ,his d^positio^ 
cannot be read (i), because the oppositfC^pai ty had not the 
po^m* of cross-examination; and the rule cd* omnmon law 
is strict, that no cviden^shall be admitted,,but what is or 
miuht have been und<i|iibe examination of both parties. 
“ In such a case,” says"|£^©. Qilbert (2), “ the course is 
to move the court of that the deposition of the 

deceased witness should be ^d j and, if the court see cause, 
they will order it, and this order will bind the parties to 
assent to the reading of such depositions, thoughit does not 
bind the court of nisi prius.” It is the common practice 
in the court of Chancery, when an issue or trial at law' is 
directed, to make an order that the depositions of witnesses 
shall be read in evidence, if it be satisfactorily proved at the 
time of the trial, that they are unable to attend in per¬ 
son (3). But this order is not made, for the purpose of 
making that admissible in evidence, wliich. is not strictly 
admissible in courts of common law, but for the convenience 
of the parties. For if depositions are offered at the trial 
without such an order, the wliole record, bill, answer, &c. 
must be proved; but, if there is an order for reading the 
depositions, the courfc of law will read them without going 
through the regular and strict course, which is generally 
necessoiy for die purpose of making them evidence. (4) 


The reason why depositions are not rei^l in evidence, 
before the defendant has put in his answer, has been be¬ 
fore mentioned to be, because it does not otherwise appear 
that die adverse party had liberty to cross-examine. This 
reason will not apply, v/hei e the defendant is in conj(tempt 
for refusing to answer. If the adverse |)artyi * 4 Hys Ch. B. 
Gilbert, had been in contempt, dien the depositions of 

V. Browne, Hardr. 31J. 440. And see Masdett v. Botibif, 

Duuon V, Cok, Sir T. Ray, 335. n. i Vern. 331. 
iFoind V. Guy, cited in Howard v.Tte- (3) Coibet v. Corbet, i Ves- 
1 Show. 363. Piei’cy v. —Beanir 340. 
afJBwbaiVy. BuU. N. P. r4(% ( 4 ) P><lfner v. Ld. Ayle&bory, irVes. 

Oite, Ev, 57, j8. BuU.NiP. jun.i76. 




Seot;^j 
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the witnesses shall be a4mHt^». Ibp thea it it' ^ liiilfc ^ 
the ol^e^or that he did not .crosa^amio^ 
suice he would not Join the csKamination* (i) 


There has been;, however, somj^^^fhrctice of opinion oir 
this subject. It is said to held in one case {%% 

that if witnesses are examined esse before answer,> 

upon a contempt, such cannot be made use 

of in any other court, but in that court only, where they 
are taken. The reason, adds the reporter, seems to be 
because there was no issue joined, so as thei*e could be a 
legal examination; and they were only taken to be read 
in the court in which they were taken, upon a contempt 
to that particular court. In another case, the case of 
Howard v. Tremaine (3). which was an action of eject* 
inent by a devisee against an heir at law, a question was 
reserved for the opinion of the court of King’s Bench, 
whether depositions could be given in evidence for the 
plaintiff under the following circumstances: a bill having 
been exliibited in Chancery by the plaintiff to perpetuate 
testimony, the defendant stood in contempt and would not 
answer upon which the plaintiff had a commission, and 
examined witnesses to the matter of his bill de bene esse, 
and tlic defendant joined in the commission, and cross* 
examined some of the witnesses produced for the plaintifl^ 
and, before the answer came in, the witnesses died. After 
an argument oft the point, Lord Holt, according to the 
report in Shower, said, “ Qumre, if any court by course 
of law can examine witnesses till issue be joined, ^ and 
therefore I much doubt, if these depositions can be evi- 
dgjice. We, take notice of what the Chancery 

ellows as evidence, and their practice is no rule to us.*^ 
Dolben J. also doubted. But Gregory J. thought the 
dt^psUions good evidence, as the defendant had j^esd Jit 
the commission, and cross-examined. And 


f5) I Show. 365, iSsllt. 

Caith, »6j. S. C. .... /, 



^x) Gilb.Ev. 56. 

(jj) W«t*Crt?e,H^rdr,33t. 
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cording to the repcn't in ^plearl^ . of opinion^ 

that tliey ou^ to be. admitted* ^ U be vmy in« 
convenient,” said, < ** if aticb ^yii^eijtce ww ijot attowed. 
Fpr the heir at law wdll not answer the phdntifPs bill, and 
will n^j^l in guestioii^j^c title of, the depriee^ lOi^ as 
the dfviSee has witn^S^Uve to prQ 3 ir|^ ,the;.wiIlj but as 
soon as they arc dead, will commence his snltw” The 
report in ^ower addi^that in consequence of the doubt 
expressed by Lord Holt, the case was adjf|prned. Bot in 
Carthew’s report of the same case, it is stated, that, “ after 
much debate, the Court was of the same opinion, that the 
depositions might be given in evidence; otherwise, a bill 
in equity to perpetuate the testimony of witnesses would be 
to very little or no purpose.”^ 


This subject came before the court of King’s Bench in 
the late case of Cazehovc v. Vaughan (i); from which it 
now appears to:,be clearly settled, that depositions are not 
allowed to be read in evidence, before answer put in, or 
before the party is in contempt, unless he has had an 
opportunity oi cross-examining; but if he has had such an 
opportunity, and has omitted to avail himself of it, he 
cannot afterwards make that a ground for objecting to the 
depositions as evidence. 


Sect. II. 

0^ Dejjoszitons, jEa’am/m/Zof/s, Inqiiisiiiotis, ^c. 4 ‘<". 

(i 

Depoutkmt DEPOSITIONS are frequently taken with the consent of 
|y cwjsent. jjjg paries to a suit, when a material to 

leave the kingdoiii, or resides abroad ( 2 ^ 1 ? And these 
depositions may be given in evidence, if at the time of the 
trial the witness has quitted the countt'y(3)f But if the 
trial comes on before his departure, or after liis return^ 


(3) Anon, ca^e, 2 Salk. 65)1. 
coQsr V. Hdu»oB, i Caropb. 17s. 


Fal- 

the 


(1) I Maule & Set 4. 
<(2) See ante, p. 10. 
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the dqsoutions cannot be read. This rule, however, is not 
to be taken so strictly, as to make it absolutely necessary, 
that a witness, who is about to go abroad, should be till 
his voyage, when the trial comes on. If the ship has 
sailed, though it may have put batik, or if the witness be 
on board, and the ship ready to sail, though prevented by 
contrary winds, that seems to be S||0icient. (i) 

Where an Indictment or information i& exhibited in the Deposttioisi 
King’s Bench for an offence committed in Indio, or where 
a suit has been commenced in any court in this country for 
a cause of action arising in India (2), the depositions of 
witnesses may be obtained under the provisions of the 
statute 13 G. 3. c. 63. 68.40* & 44 This statute enacts, 
that tlie Court may award a writ of mandamus to the 
judges of the courts in India, os the case may require, for 
the examination of witnesses, who are to be examined 
publicly in the court upon oath, administered according to 
the form of their several religions; and these depositions, 
duly taken and returned, in the form prescribed by the 
act, arc to be allowed and deemed as good and competent 
evidence, as if the witness had been sworn at tlie trial, 
and exdtnincd viva voce. 

The depositions of witnesses, taken by commissioners of Depo uions 
bankrupt, could not formerly be given in evidence, in an 
action to try the question of bankruptcy or any other ques- bankuipt. 
tion connected with it, because in these proceedings the 
parties interested had not the power of cross-examining 
the witnesses (3). But now, by the statute 5 G. 2. c. 30. s. 41. 

“ Upon pedlion of any person to the groat seal, praying 
that the commission and the depositiohs taken thereon, or 
any part of such depositions, and any other matter or 
thing relating to the coimnissioo, or the proceedings there* 

(i) Fotukk V Afar, 6 Esp. N.P- C. (3) a Roll At>. 679. pL 9. Bull.N. 

9 ». P. *42* 

(a) Francisco r. Gilmore, x Bos. & 

Ptdl. X77. 
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a' 

on, may be entered of irecord, the great seal may direct 
them to -be entered of i%cord: and in cose of the death of 
tkttt«dtneBses|>riQ[iniig^ ihe bankruptcy* or in Case the com* 
miision* depositions, proceedings, cmt other matters oi' 
thin|^^ bo lost or mislaid, a true copy of the record of 
such cosnmission, depowdons, and proceedings, or other 
matters or tthings, stgiu^ and attested as therein men* 
tioned, may upon all occasions be given in evidence to 
prove such commission and the bankrupt!^ of such per* 
son, against whom the commission issued, or-other mat* 

tens or things.” 

\ 

These depositions, when recorded, are eiddence in an 
action at low,* to prove the ^^ise time, wh^ the act of 
bankruptcy was committed (i); Ibr tlue witness <mnnot tell 
his story be:k)re the commissioners, without saying when 
the act o£ bankruptcy was committed. He must mention 
that naturally of course, and therefore is the more 
likely to spe^ the truth. In many cases, its bmg an act 
of bankruptcy depends on the time. The fogislature conn 
ndered the commissioners as indifferent persons, examining 
the witnesses with impartiality, aud taking care of the in* 
terests of all parties. (2) 

By statute 49 G. ^ 121. s. infr actions brought 
by or against assignees, the commiTcni ar proceed* 
ings of the commissioners ore to be reoeiji^ as evidence of 
the petitipning creditor's debJU »n 4 the trading and 
b^l^iiptcy, unless the other party in,tJ^eCtion, if de- 
I^dont, at or before tiine of ples^h^g ^Notion, 
and if plaintiff, before issue joined, 
to such, assignee, that he intjsnds. to the same^ 

Andby seibtigii 11. of the sa^e aat» Ja 
by or agfdns^ assi^^tee^ thO: comWiW 
are to be received as evidence ci the petitioning creditor’s 
debt, and of the trading and bankruptcy, ogaiiist di the 

n) Janson V. Wilson, (i) Per Ld/Munfiel^ jb. 


Other 
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other piirties in the suit, unless such parties, some or one 
of them, within ten days after rejoinder in the caCise, give 
notice in writing to die assignees, diet th^ intend to dii^ 
pute the same. This statute applies only to those cato% 
where the assignees are parties to the action. In mi ac¬ 
tion between third persons, if the validity of a conBoission 
of bankruptcy comes incidental into question, as a 
ground of defence, it must be regularly proved, as it 
would have be^ before the passing of the statute (i). But 
the statute is not confined to cases where the assignees arc 
named as such upon the record; and will apfdj, where 
the opposite party knows, that they make out their 
title under the commission (a). When the proceedings 
are oftered in evidence, it miU be snflicient to prove that 
they came out of the proper custody, (namdy, that the 
solicitor to the commission,) or to prove the hand-writing 
of one of the commissioners, before whom they were 
taken (3). Such evidence is necessary, although there has 
not been any notice of an intention to dispute their va- 
lidity. 

The words of the statute are^ that the commission 
and the proceedings of the commissioners are to be re> 
ceived as cvidemc of, See., unless the other party G:ive no¬ 
tice in writing, thtit he intends to dispute the same.” The 
proceedings are therefore pttmd Ja£ie evidence; but not 
conclusive. THb bankrupt, in an action against the 
assignees, may Call witnesses to contradict the depo¬ 
sitions respecting the'petitioning creditor’s debt, tile«Ctadlng, 
or the baiikru^tc^, although he has not given sueh a notice 
to the (4) ' 

I 

In lUjtion of assumpsit for a creditor’s slfar^ utHler an 
ordbr’ o^comtdiSsibticfs of banMrupt* for a dSvidend^ the 

t » T ■* * 

(x) l 9 oe ttStC'Mawson V. Litton, (3) CoUtnaon v.Kilkar, sCampb. 3a 
4 Taunt. 741. (4) EUis v, fahirfey, 3 Campb. 4*4 

(a) Simiaon^ y. Knight, 3 Campb. 
ajx. 

T 2 
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proceedings of the comniissioners arc conclusive evidence 
of the debt, against the bankrupt’s assignees (i): where 
the debt has been once liquidated before the coinmissioners, 
it cannot, be litigated, except on ^11 application to the 
great seal. But on an indictment for pcijui'y, charged to 
have been committed by the defendant in passing his exa¬ 
mination before the commissioners, strict evidence of the 
bankruptcy seems to be necessary, and the^ commission and 
proceedings under it will not be sufficieittT;proof; for the 
authority of the commissioners in taking the examina¬ 
tion is grounded, not in the commission, but in the 
bankruptcy. (2) 

Depositions Justices of the peace are '|pablcd and directed to take 
liteofpeace. depositions of witnesses in cases of felony, by tlie 
statutes I & 2 Ph. & M. c. 13. s. 4., and 2 & 3 Ph. & M. 
c. 10.(3). these statutes, “justices of the 

peace, when any person is brought before them for man¬ 
slaughter or felony, being bailable by law, shall, before 
any bailment, take the examination of the prisoner, and 
the examination of them who bring him, of the fact and 
circumstances thereof, and the same, or as much as may 
be material to prove the felony, shall put in writing, 
before they make the bailment; which examination, with 
the bailment, the said justices shall ccr^i^at the next ge¬ 
neral gaol delivery to be holden within the limits of their 
commission.” . ^ 

A ■* 

As this statute extended only to bad/^Jle felonies, and 
not to cases where the justice committed a prisonex* on sus¬ 
picion of manslaughter or felony, (in which however, 

the examination of the prisoner, and of those who brought 
him before the magistrate, was more necessary, than where 
the prisoner was bailed,) it was ther^re enacted by statute, 
2 & 3 Ph. & M. c. 10., “ that the justice, before he shall 

(j) Brown v. BuDcn, i Doug. 407. P, C. 51. Tong’s case.Kel. 19. Paino’s 
Xi) R. V. PunRhon, 3 Campb. 96. case, z Salk. 381 . Woodcock's case, 

{3) xHal. F.C. 305. 385. 3 Hal. aLtiachCr. 


com- 
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commit k prisoner, brought before him on suspicion of 
manslaughter or felony, shall take iBo examination o£ the 
prisoner, and the infom'ation of those'who bring him, of 
the fact and circuinstancc thereof, and shall put the same, 
or as much thereof as shall be material to jirove the fe¬ 
lony, in writing, within two days' after the said examina¬ 
tion, and the same shall certify ^1^ such forni and at such 
time as they otight to do, if such prisoner so committed 
had been bailedr'*' 


27/ 


In the construction of these statutes, it seems now to be 
settled (I), that the depositions of a witness, taken upon 
aath (2), in the presence of a prisoner (3) who has been 
brought before the magistrl^' on a charge of felony, may 
be given in evidence on the trial of an indictment for the 
same felony, if it' be proved on oath to the satisfaction of 
the Court,' that the informant is dead (4), or not able to 
travel (5), or that he is kept away by the means and con¬ 
trivance of the prisoner (6); provided also, that the de¬ 
positions offered in evidence are proved to be the sami^ 
as were sworn before the justice, without any alteration (7)., 
Before the statute Cf Philip and Mary, a deposition takcii 
before a justice of the county, where a felony was com¬ 
mitted, would not have been evidence, even though tlie^ 
witness had died^ was unable to travel. (8) 

It is not esi^ntial to the validity of depositions, that they 
should be signed by the deceased witness. In Flemming’s, 
case, on an indffe^ent for 1a rope, all the judges concurred 

(i) Cr. b,». c. 46. ib. Bull. N. P. a4»* Case of Flem* 

9,1^, T Windham, a Leach Cr. 

(1) I Hdl! P. c. ,10.?. 5S6. a Hal. €.9*96. Westbeer’s case, I Leach Cr. 
P. €.52.120.2,84. Dalton. Jlilt. c. m., .C.i 4 . (in which c#??.the depositions 
p. 369. Bull.'N. 242. of a deceased accomplice). 

M'R.i5, Payii^ 5 Mod. 263. eked 1 P.C. 305: S»V. . ft Hftl. 

per Ld., KenyoiH 3 T. R. 723. Wood- P.C. 52. Kel. 55 (the ca?e of depo- 
cock’s case, 2 Leacli Cr. C. 566. R^ v. sitions before a coroner). 

Vipont, 2 Burr. 1163. (6) Kel. 55. Foster, Disc. p. 337. 

(4) 4th res. in Ld. Morley’s case, (7) * Hal. P.C.305. ftHal.P.C, 
Kel. 55. Bron^yfich’sease, I Ley, 180. 52. Kel 55. 

Dalt. c. 111. p. 369. Adm. per Cur. in (8) 3 1 . R. 710. 722. 

Payne’s case, i Salk. 281. Hal. P. C. 

T3 bv 
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in opinidn diatthe ii^c®biis of a ^ifl'fleceaBed, c«i whose 
person ^e criinb fciMi^bn bath by 

the toininitting inagistratd, had properly admitted in 
evidencb at the trial, thougb the depoihabhs were hot signed 
by the deceased, (t) 


The information of witnesses, taken before justices of the 
peace, cannot be given in evidence on an'mdictment for a 
misdemeanor, (as, on an information for pti>^lshing a libel,) 
or in civil actions, or on an appeal for murder (2). Nor 
can a conviction for petty treason be grounded on such 
evidence (3); for the statute lEd. 6. c. 12. 8.22. enacts, 
“ that no person shdl be indicted, arraigned, condemned, 
or convicted, for any ofience^^ treason or petty treason, 
unless he'be accused by two sufficient and lawfbl witnesses, 
or shall willingly without violence confess the same and 
this is confirmed by statute 5 & 6 Ed. b. c. ii. s, 12., which 
ona,cts, that no person shall be indicted, arraigned, con- 
deinlgipd, convicted, or attainted, for any of the treasons 
l^ecided in the act, or for any other treasons, unless the 
offender be accused by two lawful accusers; which said 
accusers at the time of the arraignment of the party accused 
shair be brought in person before the party so accused, and 
avow and maintain what they have to say n^ainst the said 
party, to prove him guilty of the treaseiar,.^ir offences con¬ 
tained in the bill of indictment laid a^ibst the party ar- 
raiguedi i^lossithc said party arraignfea ^all willingly 
wil^Ut viofonce confess the same.” However, as a prisoner 
may be convicted of murder, on an indfofinent for petty 
trea^n, the. depositions are admissible in e;vi4i^a to Sup¬ 
port a cpnvictioivof murder, though not suljli|^1£ fo ^ppoit 
acouyi^i^n o,Cpctty tre^pn.(4) 


TTie words of the statute i & 2 c. 45-> 

which are also referred to and adopted by stat. 2 31^3 1%. & 


(1) Case of Ftemraing and \tMnd- (3) Fot^ter Dis^ 337. 
ham, a Leach Ci:. C. 996. ■ (4) RadbotiaWfWf»se^^|!#(?h Cr. C. 

(a) R. V. Payne, i Ld. Ray. 719. 5 12. Swan's case, pia(;.,xo6. 

M. c. 10., 
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M. c. io.y &se» “ that the jijstiqes §li^U certify the ejca- 
xninalion tak^-bjeforethein at the next genen^l^a^^^elivery 
within the linut&.of their commission” It o&n happens 
that the A^lon is tfiheti end exainined by a magistrate hi a 
county, where the ofience was not committed; in such » 
case, the examinations and informations are to be trans¬ 
mitted into the county, where theielon is indicted, and may 
there be rcad^i^: evid^cc against hhn, though the magi¬ 
strate had nc(.!<^iginal cognizance of the offence, (x) 



As informations, when judicially and regularly taken, are 
evidence against a prisoner, if the informant dies before the 
trial; so, on the other hand, where the informant himself 
gives evidence, the informs^ns may be used, on.the pait 
of tlie prisoner, to contradict his testimony. One of the 
objects of the legislature in passing the statutes, was to 
enable the judge and jury, before whom the prisoner is 
tried, to see whether the witnesses at the trial are consist¬ 
ent with the account given by them before the committix^ 
magistrate (2). Thus, it was admitted in Lord Staj^rd’s 
case (3), that the depositions of a witness, taken before a 
justice of peace, might be read, at the desire of the prisoner, 
in order to take off the credit of the witness, by i^ewing a 
variance between the depositions and the evidence given in 
court viva voce, (3),^^ , 

The statu^ | &2Ph.&M. c, 13. s. 5. enacts, “ that D«posltioi» 
eve^ coron^ upon an inquisition before him found, coronet 
whereby any p&r^n shall be indicted for murder or inan- 
slaughtcr;, , <p: as accessary before the murder, shall put in 
writing c^ct of the evidence given to the juiy before 
him, being' material; and shall certify the same evidence, 
together with the inquisition Or indictment before hini 
tnken and found, at or before the time of the trial tlmreof 
to be had.” 

(i) DaItJun.c.zii. p.369. sHal. (3) 3St,Tr, p.X3x. Hawk* PL C. 

P.C.a83. ^ b.9. C. 46 . ikSS. 

(%) Set the' jujgttieBt in Lsnnbe’a 
case, % Leach Cr. C. 633. 

T 4 0 » 
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Oil this statute^ ,it has been resolved nnatiksously by all 
the jttdges, that in'case^iiy of the witnesses, wbo have been 
examined before the coroner, arc dead, or unable to travel, 
or kept out of the way l^ Jthe means andoontrivapee of the 
prisoner, their depositions'may be read on the trial of the 
prisoner, the coroner first proving, that diey are the same 
which he took upon oath, without any addition or altera¬ 
tion (i). And proo^ that the witness has been inquired 
after and is not to be found, has been tlioii|^ sufficient to 
authorize the reading of the depositions (2). ^ 'rbe statute 
requires the c'oroner “ to put in writing the effect of the 
evidence given to the jury before him, being materialthe 
true meaning of which appears to be, that he should at 
least take down the plain andobvious meaning of the words 
spoken by the witnesses, and not merely to state what, in 
his judgment, was the result of the evidence. 

It does not appear from the report of either of the cases 
above cited, whether tlie depositions were taken by the 
coroner in the presence of the prisoner. But it seems to 
be the prevailing opinion, that they are admixssiblc, though 
the prisoner may have been absent at the time of taking the 
inquisitiem. A book of autlmrity (3), after stating the ge¬ 
neral rule, that depositions are not evidence, where there 
cannot be a cross-examination, adds, ;|)y way of exception, 
“ yet, if the witnesses examined on a co3^tsc,’s -inque^ be 
dead or beyond sea, their depositions may: bci read; for the 
coroner U an officer appointed on behalf of the public, to 
make inquiry about the raattt# witliin his^jurisdiction,” 
And in the case of the King against the Inhabitants of Eris- 
wcll(4), (where Mr. Just. Builer, in suppon|j^rhis opinion 
on the case then before the court, stated, that depositions 
before a coroner had been long settled to be ^od evidence, 
though the person accused be nert: pi^elit when thtiy are 

(0 Lord Morley's c.i'e, cor. Holt C. I., Atkinsand NevilJ., 

Thatcher’s case, z Jon.5.^. Brontt^’s 4 St.'l'r. 496. Contra, 4th res. iik Ld. 
case, X Lev. 180. Gilb.Ev. 1^4. See Morley’s case, KIA. jy, 

*nte, p. z^^. (3) Bull. N. P. a4a. 

(a) Adtn. per Cur, in Harrison’s case, (4) 3 T. R, 713, 

taken, 
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taken, nor e>aMr beard diom till the momenti w}»en they 
are pi’odiiee 4 r;«gfiinst him,) Lord Kenyon, liWhQ-.dil&retl 
from Mr. Justice BuUer esi the priiici{«d (]uesti<Ht, said ( i ), 
that the case, alluded to,; was aii. e^ception founded on the 
statute of Philip and Mary. Besides, he added, the exa¬ 
mination before the coroner is an inquest of office; it is a 
transaction of notoriety, to which every person has a right 
of access; and writs of ad quod damnum have been fre¬ 
quently set asadj4*^hr want of this notoriety in the execution 
of them by the shcriffi To this effect also Lort) Hale lays 
it down (2)j that the corouePs Inquest must hear evidence 
on oath as well for the party accused as lor the king, if it be 
offered to them; because the proceeding is not so much an 
accusation on an indictment^^as an inquisition of office to 
inquire truly, how' the pai ty came to his death; and for an 
omission in tliis respect, an inquisition of felo de sc has 
been quashed. 

• ' • 

An inquisition of felo de sc, taken . before the coroner I iqu-siiioa 
super visum corporis, is considered by Lord Coke (3) to be 
conclusive evidence of the hict, against the executors or od- 
ministrators of the deceased. But Lord Hale in his Pleas 
of the Ci’own (4) is of a different opinion, conceiving it 
unreasonable, that tlu'V should be concluded, and lose the 
goods of the deoeasetl without an answer, by an inquisition, 
which may be' t'aki;ii%y the coroner behind their backs. 

And it is now, ^ttled that such an inquisition may be re¬ 
moved into thef Kkig^s Bench, and traversed by the execu¬ 
tors and adminifeta'ators ofihe deceased. (5) . 

.-.ns' 

If itl)e foi^d by the coroner’s inquisition, in case of the 
death of a person who is not felo de se, that the person, who 
committed the offence, fled for i^ die authorities hold this 
finding to he ctfncWive and not traversable; yet, upon 

(1) 3 T. R. 722. See i Sjund. 362. note i. by the 

(2) X PI.Ck,4X5. aPI. Cr.jfio, Sco- £ 4 ^* has there collected the 

ycy’s case, i Leacltigir. C.50. cases on this svbject. As to the duty 

{3) 3 Inst. 55^*'' of the coroner in taking an inquest, see 

(4} I PI. Cr. 416; I East,P. C. 389. stat. l H. 8, c. 8. . 

prin- 



iS2 Of Depo^tioiis, EmmnaUom^ ^c. [Cb. 4. 

principle, it should seem as if the oue f^e vnere as much 
traversable as the other, (i). ,. . • 

There are various other kinds of inquisition of office, 
which, if regularly taken, and under a competent authority, 
will be admitted by couiis of law as evidence of the facts 
there found. Some inquisitions are taken on an inquiry 
made by the sheriff, or coroner, or escheat;er, by virtue of 
their office, or under a writ directed to th^ fpr that pur¬ 
pose: others are taken by commissioner^' specially ap¬ 
pointed to examine witnesses on oath, aUd inquire into the 
several matters specified. 

An inquisition of lunacy is evidence on the trial of an 
indictment, to shew that the prisoner was insane, w'hen he 
committed the offence (2). Such inquisitions are evidence 
even against third persons, who were strangers to the pro¬ 
ceeding. ^us, in a case, w’here an inquisition of lunacy 
was offered as evidence to affect the rights of third persons, 
and objected against as res inter alios acta. Lord Hardwickc 
overruled the objection, and said that inquisitions of lu¬ 
nacy, and likewise other inquisitions, as post mortem, S[c., 
are always" admitted to be read, but not conclusive (3). So 
an inquisition taken by virtue of a commission which 
issued in the rdgn of Queen Elizab^i^ the seal of 

the court of Exchequer, to commissioners tp inquire, whe¬ 
ther a prior was seised of certain land^' as parcel of a 
manor, or whether the crown seised of them aftdr the 
dissolution of the priory, was ad^ged to be-good evidence 
of those facts (4). And an inquisition, taken un^r an order 
of the House of Commons, is evidence respecStlrig the fees 
of certain offices. (5) 

-O' ’■ ' 

fi) See n. (5}, am6,2S1, And Hawk. ^ Campb. 

b. a. c,9. S.54. 146. ^«'' 7 ones r.White,ante,,puZjQ. 

(4) R. V, Bowler, O. B. June iSia, “(4) Twlter ♦.'D.ofBeawforr, 1 durr. 
before Le blanc J. and the X46. 

Cb. J. of the Common Pleas, MS. ' i, (jf) Green y, ItlHreU, Peake N.P.C. 

(3) Sergeson V. SeJej?^ »Atk, 412. 184. ” 

Inqui- 
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Inquisitions, wHiob are extrajudicial or irr^ulnrly taken, 
will not he.,, received in evidence. Thus an inquisition 
made by a sheriff's jury, for the purpose of ascertaining, 
who. was entitled to the property of goods taken under an 
execution, is not admissible evidence even against the she- 
riifi in an action of trover brought by the party, in whose 
favour the inquisition was found (i). This evidence was 
reemed the trial of the cause by Mr. Justice Buller, who 
admitted it, hu^hcld it not to he conclusive; and, a verdict 
having been found for the defendants, a motion was after¬ 
wards made for a new trial, on the ground, that the inqui¬ 
sition was conclusive evidence in favour of the plaintiff^ as 
against the person who contested the property with the 
plaintiff, and who’was present at the time of taking the 
inquisitjon. But the court refused the application. Ch. J. 

Eyre said, he doubted whether a sheriff can, strictly speak¬ 
ing, hold any inquisition as to property, except under a 
WTit de proprii^tate probanda in replevin. And Mr.sJustice 
Buller. said, he thought be ought not to have admitted the 
evidence at the trial, as the inquisition was not under the 
king’s writ, but merely a proceeding by the sheriff of his 
own authority. 

In order to. make an inquisition evidence, the commis¬ 
sion, under whl<|i ||s.,.was taken, oi:^ht regularly to be 
proued, or shew;n to he lost. But in cases of more generd 
concern, such as, the minister’s return to the commission 
in the feign of Hen. 8. for inquiring into the value of liv¬ 
ings, a copy of ihe wholeffocord need not be takeiit 
the couinowon is of such public notoriety as not to requiff 
any proof. (2) 

The general ru^.;respecting the admissibility of d^poei- iFxamina* 
tions after of the* witne^ that they are not 

evidence, mdesti,they hiave been taken judicially, and unless 

(i) Latkow and Burrteit, (a) Bull. N. P. %a8. Hardcastle v. 

Sberiflfof Middlesex, % H. Black. 437. Sclater, i 787. 


the 
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the party, whose interests would be afihcted by them, had 
an opportunity of being present and cfoss-’exiKniriing the 
deponent. It is therefore now cle4irly established, that the 
ex parte examination of a pauper concerning his settle¬ 
ment, taken on oath before magistrates, is not admissible, 
upon a question of settlement, as evidence against the ap¬ 
pellant' parish (I). The objection against their admissibility 
is, not, that the magistrates have no power to administer 
an oath, (for it seems to be admitted, that, the statute 
13 & 14 C. 2. c. 12. s. I., which first gave them a powder 
to remove, gave them also incidentally a power to examine 
the pauper preparatory to a removal (2),) but, that the ex¬ 
amination is ex parte, obtained at the instance of overseers, 
whose parish would be benefited by the removal, and be¬ 
hind the backs of the appellants, who received no notice 
of the proceeding, and had not the benefit of a cross- 
examiuation. {3) 


There are some exceptions to the general rule, besides 
those already mentioned, founded on the special provisions 
of acts of parliament. Thus, the examination of a single 
woman before a magistrate, under the statute 6 G. 2. c. 3 r., 
(which enacts, that, in case any single woman shall, in an 
examination to be taken in writing upon oath before any 
justice, &c., charge any person with gotten her with 

child,, it may be lawful for the justice to is^e his warrant 
for the immediate apprehension of such person, &c.,) will 
be evidence after the woman’s ,4oath against the reputed 
father, on his appearance at th#sessions td'iibide the order 
M the court according to his recognizance. This examina¬ 
tion, taken by the directions of the statute,a judicial 
proceeding, will be evidence like depositioi^ pnder the 
statute of Philip and Mary (4); altlioiigli the preceding 


(i) R.v.Noneham^Iourtenay, tEas.t, 
373. R. V. Perry Prystone, a 
R, V. Abergwilly, ib. 63. 

(a) Per Ld. Kenyon, R. v. Eriswell, 

^ T. R. 7 »i. 


( 3 ) P®!" Ld. Kenyon, R. v. Eriswell, 
3T.R. 7*5. 

( 4 ) R. V. Rav|^stone, 5 T.,R. 373. 


before 
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boforc tlic magistrate is entirely ex parte, and though the 
j)ai ty accused is not present at the woman’s examination. 

The examination of a soldier before a magistrate, touch¬ 
ing his settlement, is made evidence on an appeal, by the 
mutiny act (i), which enables “two or more justices for 
the county, where any soldier shall be quartered, in ease he 
has either wife or child, to cause him to be summoned be¬ 
fore them in |h^,place, where he is quartered, in order to 
make oath of ^e place of his last legal settlement. And 
such justices are required to give an attested copy of such 
aifidavit to the person making the same, to be by him de¬ 
livered to his commanding officer, in order to be produced 
when required, which attested copy shall be "at any time 
admitted in evidence as to such last legal settlement at any 
general quarter sessions of the peace.” As an attested copy 
is thus made evidence, it lias been determined, on a reason¬ 
able and obvious construction of the act, that the original 
affidavit, which is a higher kind of evidence, ought to be 
admitted as well as the copy (2). The statute however is to 
be construed strictly; and therefore no other attested copy 
IS legal Evidence, while the original is in existence, except 
that given to the soldier (3). For the same reason, it should 
seem, if the soldier, who has been examined before the ma¬ 
gistrates, be abroad, or dead, or has quitted the array, at 
the time when, the* apfiilral is tried, the original affidavit , or 
an attested cop^ would not be admissible in evidence. 
“ One inconvenience, intended to be remedied by the act, 
was that of ta^ng a soldief||ut of the quarters, for thejpur- 
posc of his ^hg examined respecting his settlement; and 
in order to guard against this inconvenience, the act directs 
the magistrates, who take the soldier’s examination^ to give 
him a copy of it, to be delivered fo the comm|nding officer; 
that copy is lodged ifa' tlie hands of the commanding ol^er^ 
that it may be afterwards produced when required. But if 

(t) Sect. 33. ^ (3) R,v.Clayt*n 4 «-Moorsi iT.iC 

(a) R, v-WaileyiTT, R, 534. 706. 


the 
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the soldier go abroad, the same inconwfticnce Is not likely 
to happen, and the act of parliament does n< 3 ^ lipply to such 
a case.” (i) 

. V * 

t 

' i 

Depositions Depositions taken in an ecclesiastical court, in a cause 

inecclesias> ^ 

tical courts. Within its jurisdiction, seeiTi to admissible m evidence 
upon the same footing as depositions in the court of Chan> 
eery, the parties being the same, and having had an oppor> 
tunity of cross-examining the deponents.; Chief Baron 
Gilbert lays down the rule thus (2); ** Depositions taken 
in the spiritual court in a cause relating to lands cannot be 
read, because they are no oaths at all, inasmuch as the spi¬ 
ritual courts have no authority to take depositions relating 
to lands: but it seems they may be read, when taken in a 
cause in which they have authority, as fiir as relates to that 
cause, inasmuch as these arc lawful oaths, and a man may 
be indict^ for the violation of them, though they be not 
oaths in a court of record.” It docs not appear, in any of 
the cases above mentioned, to have been thought essential 
to the admissibility of d^>ositi&ns, that they should be made 
in courts of record; but the material consideration was, 
whetheie«lliey were taken judicially, and whether the other 
party, against whom they were oilfered in evidence, had any 
oppoitunity of cross-examining the deponent. And upon 
this principle, I.ord Holt, in the case,:pf Breedon v; Gill (3), 
was'^of opinion, that deposidons beibre cbmi&isdoni^ of 
excise,, (who by statute 12 C. 2. c. 24* hate a power 
to administer oaths on inquiring into forfeitures,) taken in 
the /^esience of the other partyf and signedVIly the widiess, 
ifKnild be admissible on an appeal from die sentence of the 
commissioners,, in case the witness sh'oul#1>e tii^d at the 
time^-hearing the appeal. There are some authorities, 
which hold, ^at deposidons of witnesses in an emesiasdeal 
court are-not to be admitted in courts of common law (4); 

^.Per I.awreiice J. in EU Clay- (4) Earl of Sarum v. Sir B. Spencer, 
.tOJi-le-Moors,5T.R. 708, a Roll. Abr. 67ai^i. Lit. Rep. 167. 

fa) Gilb, Ev. 60. March. Rep. ill. 

(3} I Ld.Ray. 319. aaa. 
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And 6ne book of au|]iionty lays it down as a gener^ rule, 
that depositicoas, taken in a court not of record, shall not be 
allowed in evidence elsewhere (i). However, the better 
opinion seems to be, that such depositions are admissible in 
evidence, under the limitations above stated. 





Judgments in a court Imron, county court, or hundred Judgmenti 
C6urt, and the judgment ofany otlier inferior court recog- court”*** 
iiized by the law of the land (2), are evidence between the 
same parties. Upon the same points in issue, on mattmra! 
within their jurisdiction. Thus, in an action of debt on a 
judgment recovered in an inferior court, the judgment will 
be evidence of the debt, but not exclusive; and the de¬ 
fendant may shew that the cause of action was not within 
the jurisdiction of die court below. (3} 


An award, regularly made by an arbitrator, to whom 
matters in difference are referred, is conclusive, in an action 
at law, on the parties to the refesrence, upon all matters 
within the submission. What lias been before said on the 
subject of judgments by a court of concurrent jurisdiction 
may be said also of awards, that they are, as a pliw, a bar, 
or, as evidence, conclusive between the same paiMes, upmi 
the same matter directly in question.(4)* Thus, inanaottim 
of gectmoit, whore the lessor of the plaintiff and the de- 
fendtmt had before referred to an arbitrator thrir resp^vip 
claiiue: to the pf^perty in questiem, the court of King’s 
Bench held, that the party had by his agreement condadkl 
himself from.,^i^uting tl^lessor’s title (5). It has haan 
before observed^ that an award Js not a bar to any cause of 
action, whkh jtha ona party had against the other at the 
time qC thp r^erence,, if it appear that the sitl^eai-in^er 

(i) See ,«ate, (4) ,S«e ante, p.sujs 

p. aaa. v. Twemlotk, ante, p. ycti aii 4 Rv 

(a) Com. Dig. “ Evidence," 0 . x. Cotton, ante, p. 179. ^ 

(3) Herbert v. Cook, reported in (5). Doe dem^ Moxm y. ISasir, 
cote (a) WiHei Rep.^ 6 . See Moses 3E8St,xj. 

V. Macftrlan, ante, p, 

of 
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of the action was not inquired into^jseibre tlie arbitra¬ 
tor, (i) ' 

The certificate of a vine-consul has been compared to a 
foreign judgment. But the vice-consul is not, properly speak¬ 
ing, a judicial officer; nor is his certificate to be admitted as 
evidence of the fact there stated.. Inutile case of Waldron v. 
Coombe(2), the court of Common. Pleas determined, that 
the certificate of a British vice-consul in a foreign country 
could not be received liere as evidence of the amount of 
a sale, although by the law of that countiy he was con¬ 
stituted general agent for all absent owners of goods, 
and yeas authorized compelled to make the sale in 
question. 

(i) Ravee v Fanner, 4T, R. 146. (2) 3 Taunt. 162. 

ante, p. 235, 6. 


CHAP. V. 

Of the Proof of liecordst and judicial Proceedings. 

J^ECORDS are, for security, preserved in public repo- 
iutorics, and, as they cannot be removed from place 
to place to serve a private purpose, examined copies arc 
admitted as the best producible evidence. {3) 


Acts of par- 
kanients. 


Tbe printed statute-books have been at al^ times admitted 
as etidence of public acts of parliament. Aim by the statute 
| 1 lG. 3. C.90. S.9., made for th(^ better and more effectual 
prooTof the statute law, it is enacted, that copies of the 
statute! of Omt Britain and Ireland prior to fjie Union, 
printed by thb printer duly auth<Hized, shall be received as 
conclusive evidence of the several statutes in the courts of 
either kingdom. 

(3) Leishtou V. Leighton, i Str, 210, 


Adif- 
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Ch. 5.] dftd judicial Prcmdcdings* 

A dlfibr€!nt >#iiki||i^ been aiiopted iiritli jespect to private 
acts of parMl^nt.' The regular proof of these I's by an 
examined copy, compared with the original in the Parlia- 
merit-office at Westminster. Ibt to prevent the incemve- 
nierice of such a strict prooti a special clause is now usually 
inserted, providing that the act shall be deemed public; in 
which case, the copy^^^ted by the king’s printer will be 
sufficient cvideiuSr of 4 #eontents. (i) • 

Copies of records in courts ci justice are of tw'o kinds; 
under seal, and not under, seal. Tho^ under seal are 
called Exemplifications, and are of higher credit than any 
sworn copy; for “ the courts of jiiticc, that put th^iir seal 
to the copy, are supposed more capable than 4a common 
person to examine, and more exact and critical in their ex¬ 
amination (2).” These exemplifications are of two kinds; 
under the great seal in Chanceiy, or under tlic seal of some 
other court. (3) 


I. Ihe practice is not to exemplify a record under the 
great seal, unless it be either a record of the court of Chan¬ 
cery, or be sent from some other court into Chancery, the 
centre of all courts, by writ of certiorari. But i^jeither of 
these cases a copy may be obtained, under the attestatjQXt 
of the gr^t seal. (4) 

If the record j!^f a court is put in issue by a procee^^l^ 'm 
the same court, roe record itself is inspected by the judges. 

when the itficord, denied by the issue, is in a co^ of 
si^rior or cc^tirrent jurisdiction, the trial jb then the 
tepor of the record, which may be obtained by certioNilt 
and rniitimus put of Chancery (5), a method ado^i^d for 
the of communicating eiddence of^^ecor® ibem 

one supdwr court to another, without the m<)qi]tveinence 

(i) Sec ante, p.aif. » ' 5 ) L«ttrel V. Lea, Cro/Car ^97, 

( 4 ) Gilh. Ev. ii,ja. Pitt v. Knight, i 98. Htwspn 

(3) Gito. Ev, 14, V.Brown, 4 Burr, 1034. 

(4) 3 Inst. 173. G%. £r. 14. Bull. 

N. P. 446. 


XT 


of 
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of removing the^ originals. If the re^rd of an inferior 
court is disputed in a suit before a h%litei’.v fribuiial, the 
certiorari may be issued out of a superior court, as well as 
from the court of Chancery (i). And in pursuance of this 
writ, where the superior court sends for the record of an 
inferior court, not for the purpose of seeing whether their 
proceedings arc within the limits Qfdheir jurisdiction, but 
merely to know whether there be in fact, such a record, it 
will be sufficient to certify the tenor (that is, a literal tran¬ 
script,) of the record (2). But where the record itself is 
the subject of the proceedings in the superior court, the 
original ought to be returned. (3) 

When secords are exemplified, the whole, in general, 
must be exemplified, for the construction is to be taken 
from a view of the whole together: and nothing but re¬ 
cords can be proved by an exemplification. Private deeds, 
excmplifi,^ under the broad seal, will not be admitted in 
evidence; for as the deeds themselves are in the custody of 
the party, they ought to be produced, that the court may 
see, whether there are any erasures or interlineations. (4) 


2. The second sort of copies under seal are cxemplifi- 


catio^is of the records of a court under its own s^l j and 
they &lso are considel*ed to be of bigher credit than sworn 
copies. The seal of the king, and of the public courts of 
justice, and of all courts established here by act of parlia¬ 
ment, are admitted in evidence w’imdut extrinsic proof of 
tlieir genuineness,* as, for example, the seal of the county 
palatine of Chester (5), or of the ^reat sessions of Wales (6), 
or the seal of the ecclesiastical court on an exemplification 
of a wpl(7). But the seals of private courts, or of a fi>- 


(i) Butcher and AW worth’s case, 
Cro. Eliz. 8aI. Guilltatii v. Hardy, 
I Ld.Kay. S16. 

(a) Woodcraft v. Kinaston, a Aik. 
JJ 7 * 

( 3 ) Ih. 

(4) Bull. N l\ a a 7. 


*'' 51 ^ €>yer, 276. cited per Cur. ii| 
olive V. Gwin, a Sid. 146. 

(6)^. Hardr. i r 3 . S. C. Cilb. Ev. 
16. 

fy) Kemptondfirt.Boylt^d v. Cross, 
Rep. temp Hard' 108. 


reign 
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reign colonial coi^ (i), or 6f a Corporate body (2), diiglit 
to be proved by aptness acquainted with their impression. 
It is UQt, htiwever, hec^sary to provd the seal of a cor- 
poration in thC same manner as the seal of an individual, 
that is, by producing a w^itness, who saw the seal affisced 
to the identical instrument; but when an instrument pur¬ 
ports to be under the^^clil of a corporation, it will be suf- 
ficientf*to shew that th^ seal is the official seal of the corpo¬ 
rate body. (3)' 

3. Copies of records, not under seal, are also of tvvo 
kinds; sworn copies, and oflice c^ies. 

Records are complete, as soon as they arc deTivered into 
court in parchment, and there fixed as tlic rolls of the 
court. Of these, a sworn copy will be sufficient evidence 
for a jury, unless the record itself is in issue. But the copy 
of a judgment signed by the master is not evidence, though 
upon such judgment execution may bo taken out; for it 
is not yet become permanent, and is removable from place 
to place. (4) 


Copies of records are to be proved as other transcripts, 
by a witness, who has compared the copy* line foi^ line, 
w'ith the original, or who has examined the copy, .while 
another person read tlie original (5). But when aii ^an- 
i*^ord hag bee^ lost, a copy i;^y be road without 
proving it a true copy. Thus an unexanuned co]^^ of a 
rewvery of la^ds in ancient demesne has been r^^eived, 
where tiie original was Icist, and wli^re possession had gonU 
for a long time according to the recovery (6). And similar 


w > 

proof* h^% b^ri ajjpwe^ of the decree in the time of Henry 


(5) Reid v.Margison, on a rule to 
siiew cavis-j in the Exchequer, i Camfth 
470. Rolf y. Dait, a Tatint. ja. 
M'Ni'-l V. FtTirliard, t Espl N. P. C. a 5 j, 
cm. l-ord Kenyon. Gyles v. Hiil, 
i Campb. 471. n. cor. Lawrence J. 

(6J Auonytn. case, Vencr. %$ 7. 



(l) Henry v. Adey, ^ East, 
(:t>.Moisesv. Thornton, 8 £ 

(3) 8T.R. 307. In Wo^ 

Masinl, I E»p. N. P C. 53., it watheU 
by Lord iCenyon, that the .seal of the 
city tf London prove^ttsolf. 

(4) BuU.N. P. 23 $. 
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the Eighth for tithe in London, that <|ecree having been 
lost (I). In such cases, says Ch. B. Giti^t, ^ instrutnent 
must be, according to the rule of the civil law, yetustate 
temporis aut judiciaria cognitione roboratum, (2) 

It is a general rule, that a copy, authenticated by a 
person appointed for that purpose, k good evidence of the 
contents of the original, without any proof of its being an 
examined copy. The chirograph,v of a fine, for example, 
is evidence of the fine, the chirographer being appointed 
to give out copies of the agreements between the parties, 
which are entered of record (3). So an indorsement by the 
propet officer on a dee^of bargain and sale, enrolled ac¬ 
cording to 4he form of the statute 27 H. 8. c. 16., is evidence 
of the enrolment (4). A rule of court under the hand of the 
proper officer is itself an original, and may be given in 
evidence in a legal proceeding in that court, without being 
proved a true copy (5). So, in a case whgre a witness, 
being about to leave the country, had been examined at a 
judge’s chambers, a copy of his depositions, delivered out 
by the clerk of the judge, and attested by the clerk’s sig¬ 
nature, was admitted in evidence, without proof of its 
being examined and compared with the original deposi¬ 
tions (6). But where the officer of the court is not en- 
tiTisted to make out a copy, and has no more authority 
than any common person, the copy must be regularly 
proved in the strict and regular mode.. Thi|s th^^o^e 
copies of depositions, though they afe evidence in the cojort 
of Chancery, where officers are entrusted that purpose^ 
will not be admitted in courts of common Ia\^, without 
exanunation with the roll(7). where a fine,is to be 
proved with proclamations, as it must be to bar a stranger, 
the proclama^ns ought to be examined witl^^4he roll; 

a Veiur. aj7. Knight v. Dauler, (4) Per Duller J. in Klnnerilcy v. 
r. 323. 'I'hursjton v. Slntfor'l, Orpe,*i: Doug. 56. 

I Salk z8.*m per Holt C. J. C^) Sclhy v. Harris, I Ltl.Ray. 745. 

(») liv. 19, (6) Duncan v. Scott, z Caaipb. loi, 

(3) Gilb. Ev, 2X, (7) Glib. Ev. 21, 
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for though ^i^ographer is authorized to moke out 
copies of the fine' itself, he is not appointed to copy the 
proclamations, (i) 

A verdict will not be admitted in evidence, without also Verdicts, 
producing a copy of the judgment founded upon it. The 
production of the poBtea alone is not sufficient; for it may 
liappcn that the judgment was arrested, or a new trial 
granted (2). But tliis rule will not apply to the case of a 
verdict on an issue directed out of Chancery, as it is not 
usual to enter up judgment in such a case; and hei*e, 
therefore, the decree of the cour|j|pust be .shewn, which 
will be a sufficient proof, that the verdict was satisfifctory, 
and stands in force (3 . And though the nisi prius record, 
with the postea indorsed, is not evidence of the verdict, it 
is good and proper evidence that the cause came on to be 
tried 4). In the case, just cited, of Fisher v. Kitching- 
man, Willes C. J. doubted whether the associate’was the 
proper person to produce the postea in evidence; because, 
by several rules of court, it ought to be returned into court 
to the proper officer within the four first days of the next 
term; but, on the prothonotaries informing the Court, that 
scarely one postea in a hundred was so returned, he was of 
opinion, that this objection was not of sufficient weight to 
set aside the verdict. 

a writ is only inducement to the action, the fact Wrin. 
of taking out the writ may be proved without a copy, be¬ 
daub possibly writ nfight not have been returned, and 
then it is not a record, ^ut where the writ itself is the 
gist of the action, tliere ought to be a copy from the re¬ 
cord, as die 'best proof of which the nature of the case is 
capable, i 

(1) Gilb. Ev. ar. Allen’s ca«, Bull. (4) Pinon v. Walter, i Str. i6i„ cor. 

N. P. sag. 3 Taunt. i66. Pratt C. J. Fisher v. Kitchingham, 

(a) Bull. N. P. *34. Fisher v. Kitch> Willes Rep. 368. 
ingham, Wifles Rep. 367, (s) Gilb. Ev. 34. Bull N. P. 234. 

(3) Montgomerie v. Clarke, at die 
Ddi^ates, Z74J, Bull N.P. 234. 
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If an action of trespass, for taking in cssecutioii, is 

brought by the party, against whom thi ’^Titof fieri tacias 
issued, it will be sufficient for the officer to give tiie writ 
in evident^, without shewing a copy of the judgment. But 
if the plaintiir is not the party, against whom the suit 
issued, and claims the goods by a prior execution or sale, 
the officer, in order to prove the sale or the execution 
fraudulent, must produce not only the v/rit, but also a copy 
of the judgment. In the first case, he will justify himself 
by proving that he took the goods in obedience to a writ 
issued against the plaintiff; but, in the other case, the 
goods do not prima facie belong to the party against whom 
the wi 4 t issued, and therefore the officer is not justified by 
the writ in taking them, unless he can liring the case with¬ 
in the statute 13 Eliz. c. 5. (against fraudulent aliena¬ 
tions, &c.) for which purpose it will be necessary to shew 
a judgment. (1) 

The return of tlie sheriff upon a writ, which has been 
duly returned and filed, is prima facie evidence of the fact 
there stated, when that fact comes incidentally into ques¬ 
tion. If tlie sheriff return a rescue, the court above, to 
which the return was made, would give it such credit, as 
to issue an attachment in the first instance; thlough, upon 
an indictment for a rescue, the defendant might shevr, that 
the return W'as false (2). And so, in an action for mali¬ 
ciously suing out an alias fieri facias, after a suffici|^p[lt'1i|;:e- 
cution under the first fieri facias, tlie Court tif 
Bench held, that the sheriff’s return anne^d to the wrks, 
(in which he stated, that he had forborne to sell nndcr the 
first, and had sold under the second writ, by tfie reqi^st 
and with the consent of the plaintiff,) had keen properly 
admitted at the trial as evidence of that fact, imfupport of 
a plea of licence pleaded by the defendant; for, as the 
Court said, faith ought to be given to the official act of 

(i) Lake v.B’illers, iLd.Ray. 7.^3, (4) R. v. Elkins, 4 Bu»r. aiao. 

Martin v. Podger, % Black. Rep. 701. 


a public 
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A public oiHc«r, lUce the sheriff, even where third persons 
are concerned. ( 

It is enacted by statute 14 G. 2. c. 20. s. 4., (uMwle for the Common 
purpose of'protecting purchasers in cases, where recoveries , 

have not been entered on I’ecord,) that where any person ; 

has purchased any estate, wliereof a recovery was necessary 
to be suffered in order to complete the title, such person 
and all claiming under him, having been in possession of 
the purchased estate from the time of the purchase, may 
after the end of twenty years produce in evidence the deed 
making a tenant to the writ of entry, or other writ for 
suffering a common recovery and declaring the uses, and 
the deed so produced (execution thereof being duly i^rovcd) 
shall in all courts be deemed good and sufficient evidence 
for the purchaser, and all claiming under him, that the 
recovery was duly suffered and perfected according to the 
purport of the deed, in case the record of recovery cannot 
be found, or should not appear to be regularly entered. 

A decree in the court of Chancery may be proved by an 
exemplification under the seal of the court; or, by a sworn 
copy; or, by a decretal order in paper, with proof of the 
bill and answer (2). But it has been held, that the bill and 
answer need not be proved, if they are recited in the decre¬ 
tal brder (3). And it is said in a book of authority (4), 

' if a party wants to avail himself of the decree only, 
and not of the answer, the decree, under the seal of the 
icourt and enrolled, may be given in evidence, without, pro¬ 
ducing the bill and answer, and the opposite party will be 
at liberty to shew, that the point in issue was not the same 
as the pr«ent issue.” However, the rule, generally laid 
down,^=i«ems to be, that, where a party iutends to avail 

(1) Gyfforil V. Woodgate, iiEast, (3) Per Trevor C. J. in Wheeler v. 

297. Lowth, cited Com. Dig. ib. x Keb. 2t, 

(2) Trowel ». Castle, x Keb. 21. contra. 

CoiHi Dig. £v. (C. I.), p. 94. 'Aj N. ?. 235. citing Ld.Thanct 

V. Patterson, K. B, East. Z2 G. 2. 

U 4 himself. 





(Jf the p 7 '&of Records^ [Ch* 5* 


himself of the contents of a decree, and j^'naKBWfly to prove 
an extrinsic collateral fact, (as, that a decr^m’us made by 
the court,) he ought regularly to give in evidence J^e pro- 
ceeclinj^l^l^n which the decree is founded. “ The whole 
record,’*^ says Ch. B. Comyns, “ which concerns the matter 
in question, ought to be produced (1).” So, “ a sentence 
in the admiralty court, may be evidence, iipcm the libel and 
answer produced; and a judgment in a court baron, or 
other inferior court, with proof of the proceedings in which 
the judgment wa^ given (2).” If, indeed, the fact to be 
shewn were merely, that a decree has been made in the 
court of Chancery, or that a decree, made there, lias been 
reversed on e.ppea1, proof of the previous proceedings will 
not be necessary. (3) 

An answer cannot be regularly given in evidence ivithodt 
proof of the bill; for without the bill tbcrc does not appear 
to be a cause depending. But if thej’e be proof by the pro¬ 
per ofliccr, that the bill has been searched for in the office 
and cannot be found, the answer has been allowed to be 
resad without a sight of the bill (4). As the defence in 
Chancei’y is upon ‘ tmth, it will be presumed in ordinary 
cases, that the answer was sworn to by the defendant. And 
when an answer is oflered in evidence as an admission of 
the party upon oath, it will be sufficiently proved by an ex¬ 
amined copy; nor will it be necessary to shew, that tliere 
has been any decree in the suit (5). But stricter 
required on a prosecution for peijury alleged to have been 
committed by the defendant in liis answer, ^me evidenci? 
of the administration of the oath will there be required; as, 
that a person, calling himself by the defendant’s name, was 
sworn, and that the signature on the answer (jKi^iich must 
be produced) is his hand-writing; or, that the answer ir 
signed by the defendant, and that the jurat, purporting to 


(l) Com, Dig. tit. Evid. (A. 4.), {4) Gilb. Ev. 49. 

p. 85. (5) Lady Dartmouth v. Robert;,, 

(a) Com.Dig. ib. (C. I.), p.94. i6Easi. 334. 

(3) See Jones v. Randall, Cowp. 17. 


have 
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have been 8«>$iin'i^|[)re a master, is attested by th« master's 
hand-writing^1). -This strictness ot“ proof is required, n6t 
only ill ei'itniiial proceedings, as on a trial for perjury, but 
also in actions which are in the nature of a crrl|9^||^P pro¬ 
ceeding, as in an action for a malicious prosecution. (2) 



With regard to depositions, the general rule is that they Depositions, 
are not to be admitted in evidence without proof of the bill 
and answer (3); for, if there do not appear to be a cause 
depending, the depositions are considered to be mere volun¬ 
tary affidavits; and the bill llnd answer ought to be produced, 
in order to shew, who were the parties to tlie suit, and what 
the points in issue, as depositions are evidence only? upon 
the same points, and between the same parties, or those 
who claim under the parties. But if the defendant is in 
contempt, or has had an opportunity of cross-examining, 
which he chose to forego, the depositions may ilu'n be 
read, after proving the bill, although no answer has been 
put in. (4) 

As the practice formerly was not to enroll the bill and 
answer, ancient depositions may be given in evidence with¬ 
out them (5). And where the court of Chancery, on direct¬ 
ing a trial at law, makes an order, that the depositions of 
a witness shall be read, the proof of the bill and answer 
will be dispensed with. This order is never made ibr the 
purp((X|^pf making that admissible in evidence, which is not 
striedy admissible in courts of common law (6); and the 
d^M^itions cannot be admitted, even under the order, 
unless it be satisfactorily proved at the time of the trial, that 


(1) Burr. 1189. R. 

V. Benson, 2 Caniipb. 508. 

(a) i6Bai%*340. 

(3) Gilb. Ev. 56. Bull, N. P.a40, 
Nightingale v. Devistne, 5 Burr. a394. 
ad fin. Bakerv. Sweet, Bunb.9X. Il¬ 
lingworth V. Leigh, 4 Gwill. 1619. At 
the trial of the last cited case, Mr. Just. 
Heath refused to admit depositions in 
evidence, because the bill and answer 


had not been duly proved, sior inquired 
after. But it 14 said by the reporter, 
that the rejection of% this evidence was 
one of the grounds, upon which a new 
trial was afterwards granted. 

(4) Cazenove and Another v. 
Vaughan, i Maule & Selw. p. 4. See 
ante, p. 272. 

(5) Gilb, Ev. 58. 

(6} See ante, p. 370. 
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the witnesses are unable to attend in persnti. ; If depositions 
were ollered in evidence withoetti such an order, the whole 
record, bill, answer, &c. must be regularly pjbved; but 
when there is an order Jbr reading depositions, the court of 
law will read them, without going through the regular and 
strict efturse, wdiich is generally necessary for the purpose 
of making them evidence. (i) 

The proof of depositions is by an examined copy. Office 
copies are evidence in the court of Chancery, but not in 
courts of common law, for a return before mentioned, (a) 


Judgment in 
House (»f 
Lords. 


Judgments in the House of I^ords are not formally drawn 
up, but minutes only are entered on the journals. The 
minutes of a judgment are the judgnient itself; and they 
may be proved by an examined copy. (3) 


Prcceeding* When the judgment of a court baron, or of any other 
court of inferior jurisdiction, is offered in evidence, tlie pro¬ 
ceedings on which it is founded ought to bo shewm (4); but 
as the record is not usually made up in form, the minutes 
of their-proceedings will be admitted (5), if they are per¬ 
fect, and omit nothing material. 


Probate of Testaments arc proved in the ecclesiastical court either 
wills. jjj common form, or in form of law. Ti'hc first mode of 
proof is, where the^xccutor presents the vdll befere the 
judge, without citing the parties interested, and d%)Oses 
that.it is the true and last will of the testator; upon which, 
the judge allows the will. The proof in form of law is, 
when the will is exhibited before the judge in presence of 
the parties interested, and aft<^‘ a full examin^fen is finally 
allow’ed (< 5 ). If the will be proved in common form, it may 

fi) Pahnerv, Ld, Aylesbury, 15 Vcs. (4^ See ante, p. 296. 

jun. 176. Corbett v. Corbett, i Ves. (yi Fisher v. Lane, % Black. Rep. 
& Beam. 340. Per Holt C. J. in R. v. Haius, 

(a) See ante, p. a9a. Comberb. 337. 

(3} Jones V. Randall, Cowp.17- (6) 3 Bac. Ab. 40. tit, Executw; 

1)C 
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be disputed at alay time within thirty years; but if it be 
proved in the ipore fprmaj-mode, and there be no proceed¬ 
ings within the time limited for appeals, the will cannot 
afterwards be disputed (11. After proof ol'the 
original is deposited in the registry of tlm ordinary or me- 
tro]>olit.an, and a copy in parchment is made out under his 
sea!, and delivered to the executor, together with a certifi¬ 
cate of its having been proved before him, which copy and 
certificate are the probate. 

It is not Uie practice ii$the iecclesiasticnl courts to grant 
a second probate, if the first should be lost, but only to 
grant an exemplification from the record of the court, and 
this exemplification will be evidence of the proof of the 
will (2). And an examined copy of the probate is evidence 
of the person there named being executor, its the probate 
is an original taken by authority, and of a public na- 
ture(3); but a copy of the will would not be evidence of 
that fact. (4) 

The pi’obate of a will, devising real property, is not evi¬ 
dence of the contents, in an action of ejectment, even to 
prove a relationship; for where the original is in being, the 
CQpy is not admissible ; and, besides, the seal of the court 
does not prove it a true copy, unless the suit relate only to 
personal property (5). But the ledger-book, says Mr, Just. 
BuUffit. is evidence in such a case, because this is not con- 
side^^ merely as a copy, but is a roll of the court; and 
titough the l^w does not allow these rolls to prove a devise 
of lands, yet when the will is only to prove relationship, 
the rolls of the spiritual court, which has authority to enrol 
wills, are ||^|^cient proof qjf such testament. And, under 
particular circumstances, the ledger-book may be evidence 
even in a devise of a real estate; as where, in an avowry 

(1) 3 Bac. Ab> 40. tit. Executor. in R. v. Haynes, Skin. 584. See ante, 

(2) Shepherd v. Shorthouse, 1 Str. p. 245 - 

4t2. Bull. N. P. 246. (4) Bull N. P. 246. 

(3) Hoe V. Nelthorp, 3 Salk. 154; (5) Ib. 

xLd.Raym. if4. S, C. Per Holt C.J. 



for 



r 


fCetters of 
jidministra- 
^n. 


Of tht Proof of Mecih'ds, fCb. 5. 

for a rent-charge, the avowant could ribIPproduce the w'ill 
under virhich he claimed, that KMonging to the devisee t)f 
the land, the ordinary’s register of the will, and proof of 
former payments, vrere held to be sufficient evidence 
against the plaintiff, who was devisee of the land charged. 
HoweveS^, in such a case, notice ought to be given to the 
other party to produce the 'W^ill. It has been often held, 
that a copy of the ledger-book is not evidence; yet, since 
the original would be read as a roll of the court without 
further attestation, it seems fit, says Mr. Justice Buller, 
that the copy should also be read^ The contrary practice, 
he adds, has been founded upon the mistaken supposition, 
that the ledger-book is read as a copy, when in fact it is 
read as a roll of the court. (i) 

To prove that the probate of a will has been revoked, an 
entry of the revocation in a book oi* the prerogative court, 
ill which all causes were entered by the register, and which 
was kept as the only record of such proceedings and of 
the decree of the court, has been admitted to be good 
evidence. (2) 

Administration is generally granted by writing under 
seal. It may also be granted by entry in the registry with¬ 
out letters under seal (3). The ecclesiastical court never 
grants an exemplification of letters of administration, but 
only a certificate, that administration was grantedthexie- 
fore, when a lessee pleads an assignnsent of a term froih an 
administrator, such certificate is good evidence (4I. And 
the original book of acts, directing letters of administration 
to be gi anted, with the surrogate’s fiat for the same, is evi¬ 
dence of the title of the party, whom admi^ubtration of 
the intestate’s effects is granted, without producing the let¬ 
ters of administration themselves, (notw^l^Cl^ypiding subse¬ 
quent letters of administration granted td another,) if the 

fj) Bull N. P. 246. (4) Kcm]iton dem. Bo} fieM V. Cross. 

(a) Ramsbottoin's case, i Leach Rep. ter.p. Hard. io8. Bull. N. P. 
Cr* C. 30, n. (r). 346. 

(3) Vin. Ab. Executor, D. p. 70. 

first 
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first are not recall^; for, the original book was the autho¬ 
rity for tlie proper officer tp make out letters of administra¬ 
tion, and die letters of administration were only the copy 
of the original minutes of the court, drawn up in. a more 
formal manner (i). So an examined copy of the act-book, 
stating that administration was granted to the defendant at 
such a time, is proof of his being administrator in an action 
against him, without giving him notice to produce the 
letters of administration, (2) 

In an action upon the jhdgnicnt of a court of a foreign Foreign 
country, the sentence must be proved by proving the hand- 
writing of the judge of the court, who subscribed it, and 
the authenticity of the seal affixed. Thus, in a late case (3), 
the plaintiff, who sued here on a judgment obtained in the 
island of Grenada, was nonsuited, because he could not 
prove the seal affixed to be the seal of the island. And on 
a motion to set aside the nonsuit, the couit said, they 
could not take official notice, that tlic seal affixed was the 
seal of the island, which was necessary to be shewn, in order 
to prove the judgment, which it purported to authenticate j 
and that proving thejudge's hand-writing could not advance 
the proof of the seal, unless by considering him in the na¬ 
ture of a witness to it, which was not pretended. 


The effect of an award has been before mentioned (4), Award. 
In air action upon an award, it will necessary to prove 
both the submission aiid»tbie execution of the award. And, 
in general, (whether the validity of the award comes into 
question directly, or only incidentally,) the submission of 
all the parties ought to be regularly proved. Thus, where 
there had a deed of relb’ence, between a creditor and 


several partners, of all copartnership accounts and of all 


matters in di£Mihce between the parties or any two of 

■ 1 ' 


(i) Elden v. Keddell, 8 East, i87t (*) »• Williams, 13 East, 232, 

16 East, 209. Garrett v.Litter, 1 Lev. Ray v. Clatk, ib. 238. n. (a). 

Bull N. P. 246. (3) Henry v. Actey, 3 Eaat, 221. 

(4) See ante, p. 179. 287. 
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them, and an action of trover was'afterwards brouglit by 
the creditor, the^assignee under i-comraission of Irankruptcy 
of one of the partners, (in whfdh action the ptei#tiff‘ pro- 
tluced the award and deed of reference, as evidence of a 
separate debt due to him fi’om the bankrupt,) the court of 
King’s Bench held, that it was indispensably necessary to 
prove the execution of thc ^iied by all the parties; Ibr this 
was a reference of the aggregate accounts between all and 
each of the partnei’s, and the consideration to each for 
entering into the submission was, that each party’s account 
sliould be liquidated, not only aato one, but as to all; the 
accession of all therefore ought to be proved; and, without 
such proof, the arbitrator would not a})pear to have compe¬ 
tent authority to decide the whole question betw^een- the 
parties. (i) 


(i) Autram v. Chace, 15 East, 209. 


CHAP. VI. 

0 ?i Public WriimgSi not judicial. 

'J'HE next species of evidence, which our subject leads 
us to consider, relates to such public writings as are 
not judicial. In treating of this part of the subject, it wdll 
only be necessary to mention some of the principal (k>cu- 
ments of this description; after which, we shall proceed to 
enquire, how a party, wlio wishes to use public writings 
in evidence, may obtain an inspection. 

The most ancient public document in th#: 1 lingdom is 
Domesday-book, consisting of two volumes, kept in the 
receipt of the Exchc(juer. They contain general survey 
of all the counties in England, excepting the four northern, 
and were compiled soon after the Conquest for the purpose 
of ascertaining the ancient demesne lands, which were the 
socage tenures first in the hands of Edward the Confessor, 

and 
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and afterwards of ^William the Conqueror* This has been 
always considered a book|^ the greatest authority; and 
if a ques^n should at any tkne arisen whether a manor is 
ancient demesne, the trial is by inspectioti of Domesday- 
book (I). These volumes have of late years been printed 
at the expcnce of government, in consequence of an ad¬ 
dress from the Ilousc of Lord%$ and the work is said to be 
executed with the most scrupulous fidelity and correct¬ 
ness (a). Another ancient survey, which ascertains the 
extent of the king’s ports, is also deposited in the Exche¬ 
quer (3). These surveys' are recognised and treated as 
authentic documents iu courts of justice, having been made 
by the autliority and order of tl^e government of the 
country, on public occasions, and on subjects of public 
interest. 


The Valor Beneficiorum, or Pope Nicholas’s Taxation, Surveyiof 
is another document of a public nature, and of great au- 

. ^ ® benefices. 

thonty. In the year 1288, Pope Nicholas the Fourtli, to 
whose predecessors in the see of Rome the first fruits and 
tenths of all ecclesiastical benefices had for a long time been 
paid, granted the tenths to King Edward the First for six 
years, towards defraying the expcricc of an expedition to 
the Holy Land; and, that they might be collected to their 
full value, a taxation by the king’s precept was begun in 
that year, and finislied Ibi' the province of Canterbury in 
the year 1291, or the 2otli year of the reign of Edward the 
First ; and for that ofYq^rk in the follb^ing year; the whole 
being un<ler the direction of the Bishops of Wintoii and 
Lincoln (4). This taxation of Pope Nicholas is a most 
important document, because all the taxes, as well those 
paid to ou^ kings as those to the pope, were regulated by 
it, till the survey made in the twenty-sixth year of 
Henry VIII.; and because the statutes of colleges, which 
were founded before the lleformation, are also interpreted 


fi) Hob. i88. Gilb. Ev. 69. 

(2} F>rst Report ofH.of Commons, 
on Public Records, Appx. A. i. a. 


(3) OUb. Ev. 69. 

(4) See First Report of H. of Com- 
'non» oti the Public Records, p. 15. 

by 
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by this criterion, according to which their benefices under 
a certain value are exempted’f-^m the restriction in tl»c 
statute of the twenty-first of ijmry VIIT. concerning plu¬ 
ralities (i). The original is kept fti the ofiice of the king's 
remembrancer in the Exchequer. 

A new Valor Beneficiorci^'was instituted in the twenty- 
sixth year of Henry VIII., when the first fruits and tenths 
of every ecclesiastical promotion were annexed to the re¬ 
venue of the crown (2). To ascertain their value, eccle¬ 
siastical surveys were taken, by virtue of commissions in 
the king’s name issuing under the great seal (3); and these 
surveys arc evidence of their amount at that period. Upon 
the same principle, surveys of the possessions of religious 
houses, previous to the dissolution of the monasteries, are 
received in evidence (4); and these surveys are admissible, 
although the commissions, under which they were taken, 
are not to be found. (5) 

Surveys of the church and crown lands were taken by 
commissioners in the time of the commonwealth, under the 
authority of acts or ordinances of the parliament; and copies 
of these surveys were deposited in many of the cathedrals. 
The originals would have been good evidence of the parti¬ 
culars of the surveyed estates, upon the same principle as 
the other public surveys which have been before mentioned ; 
but as they were destroyed at the time of the great'^fife in 
London, the copies have been admitted, as evidence, in 
the phite of the original surveys, provided they have been 
kept in unsuspected I'epositories (6). The- parliamentary 
surveys have the credit of being taken with e^r eme accu¬ 
racy and minuteness. The circumstance, tlWefore, of 


(i) Humplireys v. Knight, Cro. Car. 
4J5* iLutw. 1305. Stump V. Ayliffe, 
a Cy^UI. 536. 

(a) St. a6 H. 8. c.3. 

(3) Sect. 3 & 10. 

(4) Vicar of Kellington v. Trin. CoU: 
Ciimbridge, t Wils. 170. 


(3) See (4), and Bagshaw v. Bp. of 
Bangor, cited in Undethill v. Durham, 
a Gwill. 54a. 

(6) Underhill v. Durham^ t GwtU. 
54 *. 


these 
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these surveys being silent as to a supposed modus has been 
considered to be strong evidence against its existence, (i) 

The Journals of the Lofds or Commons are evidence of Journal!, of 
their proceedings. Thus, an entry in the Journals of the 
House of Lords, stating that a judgment below has been 
i'cverscd, is evidence of the "^t of reversal (2); and the 
.lournals have been admitted to prove an address from the 
House of Ivords to the King, and the answer of the 
^*”§(3)* lint a resolution of either House Is not evidence 
of the truth of facts there affirmed; and therefore in the case 
of Titus Oates, who was charged with having committed per¬ 
jury on the trial of persons suspected of the popish plot, a re» 
solution of parliament, asserting the existence of the plot, 
was not allowed to be evidence of that fact. (4) 

The public acts of government, and acts by the king in Gaietici 
his political capacity, are commonly announced in the 
Gazette, published by the authority of the crown; and of 
such acts announced to the public in the Gazette, the 
Gazette is admitted in courts ol'justice to be good evidence. 
Proclamations for a public peace, or for the performance of 
quarantine, and any acts done by or to the king in his regal 
character, may be proved in this manner (5); and, upon 
the same principle, articles of war purporting to be printed 
by the king’s printer, are allowed to be evidence of such 
articles { 6 }, In the last reported casg? on this subject, a 
Gazette, in which it was stated, that certain addresses had 
been presented to the king, was adjudged by the 
King’s Bench to be proper evidence, to prove an averment 
of that fact in an information for a libel (7); for they are 
addresses, said Lord Kenyon, of diierent bodies of the 
king’s subjects, received by the king in his public capacity, 

(i) II East, 284. iMaule&Selw. (4) 4 State Tr, 39. 

294. (5) J'I’*R.436.443- 

(a) Jones v.RiindaH, Cowp. if. (6) R. v. Withers, cited by BulUr h 

(3) Franklin’s case, 9 State Tr, 259, J T. R. 446* 
cited by Buller J. j T. R. 44J. (?) R. v. Holt, i T. Jl. 436, 
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and they thus become acts of state. Gazettes are not evi¬ 
dence of private tiries or private interests, as of a presenta¬ 
tion, or of a grant by the king to an individual, which have 
no reference to the affairs of government; nor is a Gazette 
evidence to prove an appointment to a commission in the 
army (i). The Gazette is not evidence, as public notice of a 
particular fact, more than other newspaper; unless it is 
made such by act of parliament, as in the case of bankrupts. 
An advertisement, therefore, announcing d dissolution of 
partnership, would not of itself be evidence of that iact, so 
as to discharge one of the partners from debts subsequently 
contracted by the rest with a partnership-dealer; but there 
ought to be some further proof, as, that the dissolution was 
notorious in the neighbourhood. It is incumbent on per¬ 
sons dissolving a partnership, to send notice of such disso¬ 
lution to all the ^>orsons, with whom they had dealings in 
partnership (2). However, with respect to such as had not 
any previous dealings with the partnership, such an adver¬ 
tisement is, of itselfi without any additional prool^ evidence 
for the jury, upon which they are to determine, whether it 
is probable, that the dealer knew of the dissolution. (3) 

Parish registers are evidence of births, marriages, and 
burials. The keeping of registers, for entries of births and 
christenings, commenced in the thirtieth year of the reign 
of Henry VIII., and was afterwards enforced by injunc¬ 
tions from Edwai'd VI., and from Elizabeth (4); and the 
marriage act (5), after directing registers to be kept as 
public books in every parish, for the purpose of registering 
marriages, enacts, that “ immediately after the celebration 
of every marriage, an entry thereof shall be made in such 
register; in which entry or register it shall be expressed, 
that the luarriage w’as celebrated by banns or licence; and 

s 

(1) Klrvvan v. Cockburn, 5 Esp. N. C- I5J. n. » Esp. P. C. 371. S. C. 

P- C. » 33 » R- V. Gardner, 2 Campk. Gorham v. Thompmn, Peake^. P. C. 
J -1 3 * 4 ^* ^9 

(2) Graham v. Hope, Peake N. P C. f4) 3 Burn, Eccl. L. 27^. Ev. 

IJ4. 68. 

( 3 ) Godfrey v. Macauley, Peake N. (j) St. *6 G. a. c. 33. s. 14. 
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if both or cither of the parties married by. licence be under 
age, with consent of the patents or guafdians, as the case 
shall be; and shall be signed by the minister with his pro¬ 
per addition, and also by the-parties married, and attested 
by two credible witnesses.” By the canons of 1603 (i), 
copies of parish registers in every diocese ought to be regu¬ 
larly transmitted once in cvcry»year to the diocesan or his 
chancellor; a regulation extremely important, for the pur¬ 
pose of guarding the evidences of title and petUgrec, but 
which has been so generally neglected, as to make it neces¬ 
sary for the legislature tO interpose, and pass an act for 
their better preservation. It is by this statute enacted (2), 
that copies of the register books, verified by the officiating 
minister of the parish, shall be transmitted annually by the 
churchwardens, after they or one oi' them shall have signed 
the same, to the registrars of the diocese within which the 
church is situated. 

An entry of marriage in the parish register, made in the 
form prescribed by the act of parliament, is evidence, that 
the persons therein named were married, on the day .speci¬ 
fied, by banns or licence, as the case may be. Such an 
entry is not essential to the validity of a marriage; so that, 
if it has not been expressed in the regular form, the only 
consequence will be, that it cannot be admitted as evidence 
of the marriage, which must, therefore, bo established by 
some other medium of proof. In order to prove, that the 
parties described in the register are the same parties, whose 
marriage is in question, it must obviously be unnecessary 
to call either of the subscribing witnesses to the register; 
any evidence, which satisfies the jury concerning their iden¬ 
tity, must be sufficient; as, by proof of the sinniarity of 
their hand-writing, or that the bell-ringers were paid by 
them for ringing after the marriage, or by proof of other 
circ^stances to ascertain the persons. (3) 

(r) Can. 70. Gibson’*Codex, p. 20 (3) Bull. N.P. 27. 

[ 7 ; SlJt, jaG.3. C.146. * 7. 
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Public registers are required by act of parliament to be 
kept for the registering of ships (i); and the register and 
certificate of register are conclusive evidence of want of 
title, against those who are not named in the register. 
Thus, in an action on a policy of insurance on freight, 
where the interest in a ship and its earnings were alleged 
to be in four persons, who wfere partners in trade, two only 
of whom were named as owners in the register, it was de¬ 
cided, that the action could not be maintained, although it 
was proved as a fact, that the ship had been paid for by all 
the four partners t for as the plaintilFs claimed the freight 
only in right of ownership, they could not recover without 
proving that right; and it appeared conclusively from the 
register, that all the four partners^md not a legal title to 
the ship (2). But although the documentary evidence fur¬ 
nished by the register-acts is in many cases the strongest 
proof of title, it is not the only evidence that may be pro¬ 
duced. Thus in an action on a policy of insurance effected 
upon a ship, where it became a question, whether an alle¬ 
gation, of the property being in two persons, could be 
sustained upon the evidence given in the cause (3), Lord 
Ellenborough, in delivering the opinion of the court, said, 
** As to the first point made in this case on the part of the 
defendant, namely, that the ownership alleged was not 
sufficiently proved, it w'as proved ^by the captain in the 
ordinary way, that the owners, by whom, as such, he w'as 
appointed and employed, were the persons, in whom the 
ownership is by the declaration averred to be. And though 
it afterwards appeared by his answers on cross-examina¬ 
tion, that the ownership was derived to those persons under 
a bill of sale, executed by himself, as attorney to the former 
owner, it did not on that account become necessary for the 
plaintiffs to produce that bill of sale, or the ship’s register, 
or p) give' 81 ^ further proof of such their property; the 

(1) Stat. a6G. 3. c. 60. Stat. 34G.3. (3) Robertson and Thompion v. 

c.68. ^ Fienili, 4 hast, 130.136. 

(a) Camden v. Anderson, 5T. R. 
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mere fact, of their possession as owners, being st^cient 
prima facie evidence of ownership, without the aid of any 
documentary proof of title-deeds on the subject, until such 
further evidence should be rendered necessary in support 
of the prima facie case of ownership which tliey made, in 
consequence of the adduction of some contrary proof on the 
other side. No such contrary proof was however in this 
case given on the part of the defendant.” 

The register of a ship, then, is conclusive evidence, that 
persons, who are not there named as owners, cannot legally 
be joint-owners; but the converse of the rule is not true, 
namely, that all pcrsons,’vvho are named as owners in the 
register, are liable as such. Such registers are not re¬ 
cognized as public documents to prove the ownership; 
and they are not evidence to fix the parties therein named 
as owners, in actions against them, unless they are shewn 
to have been made by their assent or recognized by them. 
This point w’as decided in the case of Tinkler v. Wal¬ 
pole ([); which was an action for goods sold and delivered 
for the use of a ship, against the defendant as one of the 
ovrners. At the trial of the cause, in order to prove the 
ownership of the defendant, two registers were offered in 
evidence, purporting to have been made on the oaths of 
the managing owner, who gave the order for the goods, 
and of two other part-owners, swearing that they and 
others named, Including the defendant, were owners of the 
ship; and it w'as insisted that these registers, on account of 
their authenticity as public documents, required for public 
purposes, and obtained under the sanction of an oath, 
ought to be considered at least prima facie evidence to 
prove the defendant a part-owner. But Lord Ellen- 
borough C. J. who tried the cause, ruled that the evidence 
was not admissible, unless it could be shewn that the 
defendant had assented to the register, or at least had 

( 1 1 1 4 East, aifi. Cooper v. South v. Fuge, 3 Campb, 456. Fraser v. Hop- 
«i]U bthei!), 4 Taunt. 802. Smith kins, a Taunt. 5. 
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recognized it. And this opinion was afterwards confirmed 
by the other judges of the court. On shewing cause 
against a rule nisi for a new trial, Lord ElJcnborough 
expressed himself in the following terms: “ Notwithstand¬ 
ing the practice may have prevailed for a long time to 
receive ships’ registers, as evidence of the property being in 
the persons therein named, yet when we are brought to 
consider the admissibility of such evidence against the de¬ 
fendant, in a case, wliero ho has done no act to adopt 
the register, as ha\ing been made by his autliorily, we 
cannot give effect to it, without saying that a party may 
have a burthensorac charge thrown ui)on him by the act 
of a third person, without his own assent or privity. If it 
had appeared, that the defendant, by any act of his own, 
had rccogni/x'd the register, he would have been liable to 
all the consequences as a part owner, which it describes 
him to be; but here lie has done no act to adopt it. His 
partner has indeed dealt with the property, as if the de¬ 
fendant were a part-owner, by registering the ship in his 
name j but the act of a third person, without some act of 
the defendant to recognize it, cannot throw upon him a 
burthen, without, violating the plain rule of law.” Mr. Jus¬ 
tice Baylcy said: “ Before the first register act passed, 
there must have been other media of proof to charge a 
party as owner of a ship; and the object of that act was not 
to create evidence to charge any person named as owner, 
but that no person should have the benefit of the British 
navigation, w'ithout registering his ship in the manner pre¬ 
scribed. It would be very unjust, in many cases, if a per¬ 
son could be charged, jis a part-owner, with the expences 
of the ship, by liaving his name inserted in the register 
without his knowledge; it would often be converted into an 
engine of fraud;: for if the owners were not in good cir¬ 
cumstances, it would be easy to introduce another name of 
a solvent man into the register, in order to procure credit; 
and then, if that were evidence against him, he would be 
liable to be sued; and how could he be prepared to ne¬ 
gative the evidence, if he knew nothing of the fact of such a 

register ? 
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register ? The other owners named would be made parties 
to the action, so that he could not call them to disprove 
the fact.” 

Upon the same principle, a register is not of itself evi¬ 
dence of a joint-ownership, in support of the defendants* 
plea, that other persons there namwl are jointly liable with 
him (I); nor is it evidence, that the ship is British-built, 
as there described (2). So, in an action brought by the 
plainthf as agent, on a policy of insurance, the register is 
not evidence to prove an averment, tliat the interest in the 
ship is in the persons there described (3). Tlie legislature 
has made the registration necessary to complete a title, but 
this does not make it, of itself^ proof of the title. Property 
in a ship is to bo proved now, as it was proved before the 
acts of parliament relating to registers; as for example, by 
proving actual pos.^ession in the party, or in those to whom 
he has committed it, or in those IVom whom he has him¬ 
self derived his tith‘. Any one of these media of proofj 
(accompanied by the evidence of the registry, in order to 
make the other evidence admissible,) will be sufficient. (4) 

It is enacted by st. *7 G. 2. c. 38. s. 14., that true Rate-books, 
copies of all j’atcs aiul assessments, made for the relief of 
the poor, be entered in a book to be provided for that pur¬ 
pose by the churchwardens and overseers of the poor of 
every parish, &c. who shall take care, that such copies be 
entered accordingly, widiin fourteen days after all appeals 
from such raUis are determined, and shall attest the same 
by putting their names thereto; and every such book shall 
be carefully preserved by the churchwarden, &c. for the 
time being, or one of them, in some pui^lic place, in every 
such parish, &c. whereto all persons,|a8sessed^ or liable to 
be assessed may freely resort, and shall be uifelivercd over 
from time to time to the new and succeeding church- 

(i) Flower v. Yoiin,*, 3 Campb. a ■ (,i) •''•"’ni v. Anderson 4 Taunt, 652. 

(3) Reussc V. Meyois, 3 Camp* (4) lb. p. 657. 
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wardens, &c. as soon as they enter into their offices, and 
shall be produced by them at the general or quarter ses-* 
sious, when- any appeal is to be heard or determined. 

tjookfor Tlio statute 42 G. 3. c. 46. enacts, that the overseers of 
r.insh ill. the poor of every parish, shall provide and keep a book at 
the expence of tlie parish, and enter therein the name of 
every child, A\ho shall be bound out by them res))cctively 
as an apprentice, together with the several other particulars, 
in tlic manner and form required by this act ; and every 
such entry, shall be produced and laid before the two 
justices of the peace, who shall signify their assent to the 
indenture of ap})renticeship, at the time when such inden¬ 
ture shall be laid before them for, that purpose, and each 
entry shall, if approved of, be signed by them according to 
the prescribed form. And in the third section, it is enacted 
that any person may at all seasonable hours inspect such 
book in the hands of the said overseer, and take a copy of 
such entry j and every such book shall be tleomed to be 
sufficient evidence in all courts of law in proof of the ex- 
istance of such indentures, and also of the several par¬ 
ticulars specified in the register respecting such indentures, 
in case it shall be proved to the satisfaction of the court, 
that the indentures are lost or destroyed. 

kooks in The register of the navy office has been admitted in evi* 
& dence, to prove the death of a sailor (i); the book from 

the master’s office in the Court of King’s Bench, to prove a 
person one of the attornies of that court (2); and the log¬ 
book of a man of war, which convoyed a fleet, to prove the 
lime of the convoy’s sailing (3). Bank-books are good 
evidence to provip^the transfer of stock (4) ; and on a pro¬ 
secution for ,a li^^ublishcd concerning a person in hia 

(1) Bull. N. P.* 49 - Rhoilcs’j case, (3) D’lsracli v. Jowett, i Esp. N. P. 
1 Lcacli. Cr. C. 29. Wallace v Cook, C. 427. 

S Esp. N. P. C. 117. See Barber v. (4) Breton v. Cope, Peake N P. C. 
Kolmee, 3 Elsp. N. P. C. 190. 30. Marsh v, Colnet, 2 Lvi. N- P. C. 

(2) R. V. Crosiley, 2 Esp. N. P, C. 665, 

office 
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office of treasurer of a parish, an entry in a vestry-book, 
stating that he was elected at a vestry duly held in pur¬ 
suance of notice, has been considered sufficient evidence to 
support an allegation in the indictment, that he was duly 
elected treasurer (i). So, in an action for disturbing the use 
of a pew in a church, an old entry in the Vestry-book, stating 
that the pew had been repaired by the then owner of a 
messuage (under whom the plaintiff claimed,) has been 
admitted as evidence of his right; being made by the 
churchwardens on a subject within the scope of their official 
authority, and as shewing the reputation in the parish 
respecting the right (2). Upon the same principle, the 
day-book of a public prison, containing a narrative of the 
transactions of the prison, has been received as proof of 
the time of a prisoner’s commitment or discharge (3): but 
it would not be admissible to prove the cause of his com¬ 
mitment (4). The distinction between these cases is, that, 
in the former, there was no document besides the one pro¬ 
duced, and no other evidence of the fact in question could 
be given, except perhaps the parol testimony of some 
person, who might have happened to be in prison at the 
lime; but in the last case, the coinmittitur. From which tlie 
entry was. inserted in tlie book, might have been produced, 
and that w'ould have been better evidence of the cause of 
commitment. 

In the above-cited case of the King v. Aickles, the clerk 
of the papers of the prison produced a daily book, kept by 
him, containing entries of the names of all the debtors and 
criminals brought into prison, and of the times when 
they were discharged f but it appeared that these entries 
were not made by the clerk on his own knowledge of the 
facts, but generally from the informifid^j’Of the turnkeys, 
and frequently from the turnkey’s indorsements on the 


(i) R. V. Martin, 2 C<impb. xoo. (i) R. v. Aitk’es, i Leach Cr. Ck 

(a) Price v. Littlewood, 3 Campb. 436. 

288. (4) SdUer and others v, Thomr.s, 

3 Bos.& Pul). 188. 
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backs of the warrants, which warrants were afterwards 
regularly filed. Upon this, it was objected that the entries 
in the book were mere copies, and that the original 
minutes, from which the entry of the prisoner’s discharge 
had been made, ought to be produced as the best evidence. 
But the court overruled the objection, and admitted the 
contents of the book, as it appeared to have been the con¬ 
stant and established practice of the* keepers of public 
prisons to register the discharge of })risoners in such books 
as the one produced, and in the manner there described. 

In another ease, a parish register of christenings was 
received in evidence as an original authentic book, although 
the constant practice in the parish W’as to make a memo¬ 
randum of the christenings in a day-book, from which 
entries were some time afterwards made into the re¬ 
gister (i). The question in tliat case was on the plaintiff’s 
legitimacy, and on the part of the plaintiff a general parish 
register was produced, in which there was an entry of his 
christening, describing him in the same manner as legi¬ 
timate children were usually entered. It appeared that the 
practice was to make the entries in this register once in 
three weeks, out of a day-book, in w'hich entries were 
made immediately after the christening, or the same morn¬ 
ing; and in the case of illegitimate children, to insert in the 
entry the letters B. B., which were intended to signify 
“ base born.” The counsel for the defendant then offered 
in evidence the day-book, from which the other entry waS 
posted, and in which the letters B. B. were inserted, insist¬ 
ing that it was the original entry. But a majority of the 
judges present, on a trial at bar, were of opinion, that 
such evidence ou^t not to be received, on the ground, 
that there could ^ be two registers in the parish, and 
that the one first produced ought to be taken to be the 
true register.— If, indeed, the entry in the day-book, re¬ 
presenting the plaintiff as illegitimate, had been signed by 


(j) May V, May, a Stf, 1072, 
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the reputed father or the mother, or made under their di¬ 
rection, such evidence would have been admissible as the 
declaration of a deceased parent on a question of legitimacy; 
but ifj on the other hand, in the absence of such proo^ , 
the entry appeared to be merely a private memorandum 
kept for the purpose of assisting the clerk to make up the 
register, (and of that nature it seems here to have been 
considered,) in that case it could not be received as the 
original authenticated entry. 

The rolls of a court baron (which is the court of the free- ro'Is of 
holders,) or of the customary court (which is the copy- 
holders’ court,) arc evidence between the lord of the manor 
and his copyholders or tenants. They are the public do¬ 
cuments by which the inlicritaiice of every tenant is pre¬ 
served, and the records of the manor court, which was 
anciently a court of justice relating to all property within 
the manor(i). So ancient writings, not properly court 
rolls, but found among the court rolls, and delivered down 
from steward to steward, purporting to be made assensu 
omnium teuentiiim,” have been admitted as evidence to 
prove the course of descent within a manor; and this, al¬ 
though they were not signed by any of the tenants (a). 

And an entry in the court rolls, stating the several customs 
within the manor as found by the homage, and regulating 
the descent of the several species of tenure, was in another 
case (3) admitted to be good evidence of the mode of 
descent, although Ho instances were shewn of any tenant 
having in fact so taken under the custom. “ It cannot be 
doubtedj” said Lord Kenyon, “ that this evidence was 
admissible, for tradition and the received opinion are the 
lex loci. Here was full proof of a tradition respecting the 
custom of descent in this manor; it tlie solemn opinion 
of twenty-four homagers, who are the constitutional 
judges of the court, delivered on an occasion when 

(x) GUb. Ev. 67. 4T. R.67a (.0 Roe dem. Eeebee v, Parker, 

(a) Denti dem. Goodwin r. Spray, 5 i'.R-a6. Roe dem, Bennett ir. Jeffery, 

1T. R. 466, 473. » Maulc St Selw. 9a. 

they 
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I they were discussing the interests of all the tenants of 

' the manor.” 

Upon the same principle, in an action by a copyholder 
against a freeholder of a manor for surcharging the 
common (i), an old writing, found an)ong the muniments of 
the manor, and purporting to be signed by many of the 
copyholders, stating that the commoners of the manor had 
an ancient unlimited riirht of common, but that thev had 
agreed to a certain stint, was held admissible evidence of 
the reputation of the manor at that time, as to the general 
prescriptive right of common, against the limited right in¬ 
sisted on by the plaintiff; and although it was not proved 
tliat the instrument had been signed by a majority of the 
copyholders, or that the plaintiff held the copyhold tene¬ 
ment under any one of those who had signed, yet that cir¬ 
cumstance could not affect the admissibility of the instru¬ 
ment, which was offered in evidence, not on tlic footing of 
an agreement, but as evidence ol’ trailition and the received 
opinion within the manor. 

Teuirirs. Terriers are of two kinds, temporal and ecclesiastical. 

It has been established by a variet}' of cases, that old terriers 
or surveys of a manor are evidence of manorial tenures or 
boundaries (2). And so, an ecclesiastical terrier is evidence 
of the possessions of a church, if it has been regularly made 
and preserved in the proper repository. By the ecclesiasti¬ 
cal canons, an inquiry is directed to be made, from time to 
time, of the temporal rights of the clergyman in every 
parish, and to be returned into the registry of the bishop. 
This return, which is generally signed by the minister, is de¬ 
nominated a terrier^^ and derives its authority from being 
found either in the Hshop’s register office (3), or the registry 
of the archdeacon of the diocese (4). Unless it comes from 
one of these repositories, it cannot, in general, be admitted 

(i) Chapman v. Cowlan, 13 East, (3) Atkins v. Hatton, 4 Gwill. 1406. 

* o- 2 Aiistr. 386. S. C. 4 GwiI!. 1593. 

(a) Gilb. Er. ^19. (4) Potts v.Dui ant. 4 Gwill. 1430,4. 


m 
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in evidence. A paper therefore, purporting to be a terrier, 
found in the charter-chest of a college, which had property 
in the parish, was tliought to be inadmissible to disprove a 
modus (i). However, under particular circumstances, this 
rule has been relaxed, and a terrier has been admitted, 
though not brought from one of the r^ular repositories, 
where the custody in another place has been satisfactorily 
explained. Thus a terrier, found in the registry of the 
dean and chapter of Lichfield, was admitted to bo evidence 
against one of the prebendaries (2). This evidence W’as 
rejected at the trial; but a new trial was afterwards granted 
by the court of King’s Bench, on the ground, that the evi¬ 
dence ought to have been received, as there appeared to be 
a proper connection between the terriers and the place, 
where it was found; and a strong corroborating circum¬ 
stance was, that the terrier was found annexed to an old 
lease of the prebend, ot nearly the same date (3). But 
when the custotly is merely private and unconnected wdth 
the subject-matter, the courts have never gone the length 
of admitting such papers in evidence. An instrument, 
therefore, purporting to be an eudowjiient, without the seal 
of the bishop, and another, purporting to be an Inspeximus 
of the former under his seal, wore rejected, because they 
came out of the hands of a private person entirely uncon¬ 
nected with the matters ct)ntained in them (4). For the 
same reason, before ancient grants can be admitted as evi¬ 
dence of private Tights, the custody, in which they have 
been kept, ought to be satisfactorily explained. In a late 
case, a grant to an abbey, contained in a manuscript in- 
titled “ Secretum Abbatis” in the Bodleian library at Ox¬ 
ford, was rejected, as not coming from the proper cus¬ 
tody (5); and, on the authority of this case, Mr. Justice 
Lawrence held, that an old grant to a J|^»#y, brought from 
the Cottonian manuscripts in the Bntish Museum, could 
not be received, as it was not shewn that the possession of 

(4) Potts V, Durant, 4 Gurill. 1450, 
(jj M'chell Rabbets,cited3T<>unc. 
91. 


(l) 4 0nr]ll. 1406. 

(») MSUsr v'.Foiter, 4 Gwill.i 4 o 6 .Q> 

(3) 4 Gwill. 1453- 


the 



On Public WritingSy not judicial. [Ch. 6. 

the grant was connected vvilli any person who had an inte¬ 
rest in the estate. (i) 

A terrier is strong evidence against a parson ; but it is 
never admitted for him, unless it be signed by a churchwar¬ 
den* or (if tlie churchwardens are nominated by him,) by 
some of the substantial inhabitants of the parish (2). Ter¬ 
riers are generally signed by the minister of the parish; but 
this does not appear to be essentially necessary. In a late 
case (3), on a bill, filed by a vicar against the iinpropriatrix 
of a rectory, for agistment tithe, a terrier was given in evi¬ 
dence, on the part of the vicar, signed only by the cliurch- 
wardeiis; it was objected, first, that it was not a terrier, be¬ 
cause made by the churchwardens alone, and not signed by 
the vicar; secondly, that even supposing it to be a proper 
terrier, yet that it could not be admitted in evidence in tliat 
cause against the rector, as it was not signed by any person 
claiming under, or on the part of, the rector. However, 
the court were of opinion, that the terrier was admissible; 
that such imperfect terriers were now uniformly received ; 
that the terrier in question was signed by persons who were 
in no respect interested, and whose duty it was, from 
their official situation, to sign it; and that the want of the 
vicar’s signature made it stronger evidence in favour of his 
successor. 

The ancient books of the herald’s office (4), and their 
visitation-books of counties {5), are evidence on a question 
of pedigree. The visitation-books contain the pedigrees 
and arms of the nobility of the kingdom from the twenty- 
first year of Henry VIII. to the latter end of the seven¬ 
teenth century, during which period the two provincial 
kings of arms, sooti after their investiture in office, usually 
received a commission under the great seal, authorizing 


(i) Swinnerton v. Marquis of Staf- (4) King dem. Lord Thanet v. Fos- 
ford, 3 Taunt. 91. ter, a Jon. as 4. 

(a) Bull. N. P. 248. ( 5 ) Fitton v. Walter, i Str. 161. 

(3) IlUng-worth v. I.eigh, 4 Gwill. Matthews v. Port, Comh. 63. 

161J. 


M 
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them to visit the several counties witliin their respective 
provinces, “ to take survey and view of all manner of 
arms, cognizances, crests, and t^icr like devices, with the 
notes of the descents, pedigrees, and inairiages of all the 
nobility and gentry therein contained; and also to reprove, 
control, and make infamous by proclamation, all such as 
unlawfully and without just authority usurp or take any 
name or title of honour or dignity.” The first of these 
commissions was issued in the twenty-first year of Hen¬ 
ry VIII., and the last in the second of James II. (i) From 
these visitation-books, entries were afterwards made into 
the books kept at the College of Heralds. 

A licence from the Pope, gi’antcd in the reign of Ed- Pope’s bull, 
ward the Second, lias been adjudged to be evidence of an 
impropriation, the Pope being formerly the supreme head 
of^thc church, anil having the disposition of all spiritual 
benefices (2}. For the same reason, a Pope’s bull was 
formerly admitted in evidence, to shew that monastery 
lands had a special exennition from the payment of 
tithes. (3) 

Corporation-books, containing an account of the pn- Corpora- 
vilcges or public transactions of the body, are evidence in a 
suit between the several members, on the same footing, os 
manor-books between the tenants of a manor. But they 
arc not evidence in favour of a corporation to support a 
claim of right against a stranger (4): and before they can be 
admitted in any case, it ought to bo shewn that they have 
been regularly kept by the proper officer of the corporation. 

On an information in the nature of a quo warranto, the 
prosecutor produced in evidence a book written by the pro¬ 
secutor’s clerk, not an oificer of the corporation, which ap¬ 
peared to be only minutes of corporate’ acts done some years 
before, and was not kept as a public book of the corporation; 

(i) Sec First Report of the House of (3) J^ord Clanrieard's case, Palm. 37. 

Commons on the Public Records, p. 82. (4) 1 H. Black. 214 n. (e). Mayor 

Appendix, (c, S.) of Loj^hn v. Mayor of Lynn. 

<,a) Cope V. Bedford, Pdlm. 427. 

this 
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this evidence was rejected at the trial, and, on a motion 
afterwards for a new trial, the court held that it had been 
properly rejected. “ CcMfporation-books,” the Court said, 
“ are generally allowed to be given in evidence, when they 
have been publicly kept as such, and when the entries have 
been made by the proper officer; not but that entries made 
by other persons may be good, if it be shewn that the town- 
clerk is sick, or refuses to attend.” (i) 

A general history may be admitted, says Mr. Just. Buller, 
to prove a matter relating to the kingdom at large (2\ 
Thus, in the case of St. Katherine’s Hospital, Lord Hale 
allowed Speed’s Chronicles to be evidence of a particular 
point of history in the time of Edward III. (3) And the 
same book was admitted as evidence of the death of Ed¬ 
ward the Second’s queen, in the case of Lord Brounker v. 
Sir R. Atkins (4), where Ch. J. Pemberton said, he knew 
not what better proof they could have. Histories, how¬ 
ever, it is admitted, cannot be received as proof of a private 
right or particular custom (5). Camden’s Britannia was 
therefore rejected on an issue, whether by the custom of 
Hroitwich salt-pits could be sunk in any part of the town, 
or only in a certain place (6). And in another case where 
the question was, whether a particular abbey was of the 
inferior order, Dugdale’s Monasticon was refused, because 
the original j’ceords might be had in the augmentation- 
office (7). So, it has been determined, that Dugdale’s 
Baronage is not evidence to prove a descent. (8) 

With rcgaril to the proof of entries in public books, 
it is now'^ clearly settled, that wherever an original is of a 
public nature and admissible in evidence, an examined copy 

(i') R, V. Moiheihell, i Str. pz. (4) Skin. 14. 

12 Vin. Abr. Rvtdcitcc, (A. b. 15 ) (^5) Bull N. P. 248. Cockman v. 

pi. 16. Mather, i Barnard, 14. 

(■2) Bull. N. P. 248. (6) I Salk. 282. Skin. 623. 

(3) I Vent. Ij I. Stainer V. Burgesses (7) lb. 

ofDroitwlch. i Salk. 282. Skin. 623. (8) Piercey's case, 2 Jou. 164. 

S.C. 

wUl 
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will equally be admitted (i). The rule is necessary, as well 
for the security of tlie instrume|it, as for the convenience 
of the public. Examined copies, therefore, of entries in 
the Journals of the Lords or Commons (2), or of entries in 
the Bunk books (3), or in the books of the East India Com¬ 
pany (4), and examined copies of entries in parish registers, 
or in the books of assessments made by the commissioners 
of land tax(5)|g|pr in the books of the commissioners of 
excise (6), or in the court rolls of a manor (7), and in other 
cases of the same kind, have been admitted in evidence, 
when the oriffinal books themselves would have been ad- 

O 

missiblo. But wJiere an original is of a private nature, a 
copy will not be evidence, utdess the original is lost, or 
destroyed, or in the possession of the opposite party. 
Thus, the copy of an old letter, brought from the chest of 
a corporation, has been refused (8). In one case, indeed, 
where the original was kept in the Bodleian library at 
Oxford, and by the statutes of the university not remove¬ 
able, an examined copy was allowed to be given in evi¬ 
dence (9); the court admitted the case not to be within the 
general rules of evidence, but, under the particular circum¬ 
stances, permitted the copy to be read. 


(i) Per Holt C. J. in Lynch v. 
Clerkc, Salk. 153, R. v. H.iines, 
tlomherh. 337. Skin. 583. .S.C. 

(■ 7 .) Jones v.Raiidjl, CoH'p. 17. R. 
V. I.fl. O. Guidon, a Doug. 593. 

(^3) Marsh v. Cdlnet. a£$p N.P.C. 
665. Bieton V, Coape, Peake N. 1 *. C. 
30 

(4) aDouit. 593. n. i'3). 

(5} R. V. King anil others, aT, R. 

334. 


(6) Carth, 346. R. v. Commission¬ 
ers of 1.and.tax, aT. R. 234. 

(7) Tucky V. Flower, Comberb. 137. 
R. V. Haines, 5 b. 337., per Holt C. j. 
Doe dcm. Churchwardens of Croydon 
V. Cook, J F.sp. N. P. C- azi. 

(8) R. y- Gwyn, i Str. 401. 

(9) Downes v. Moreman, a GwiU. 
659. Bunb. 189. S. C. 
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CHAP. VII. 

On the Inspevtion o/' Public Writings, 


Records. 


Copy of in- 
dicLtnsnt. 


'^IIE judicial records of the king’s courts arc suicly kept 
for the public convenience, tliat any subject juay have 
access to them for his necessary use and bci||^l; wliich was 
the ancient law of England, and is so declared by an act of 
parliament in the forty-sixtli year of Edward the Third (i). 
Some restriction, however, of the general right of in.spect- 
ing records has been thought necessary in the case of an 
acquittal on a prosecution for felony ; in whicli case, if the 
trial is at the Old IJailey, a copy of the indictment cannot 
regularly be obtaineil without an order from the court; and 
it is a common practice, on the circuits, to apply to the court 
for a copy at the time of the trial. This practice appears to 
have been first adopted at the Old Bailey, in pursuance of an 
order 3 nade by some of the judges, for the regulation of 
tho.se sessions in tlie twenty-sixth year of diaries II. (2) 
It was then ordered, “ that no copies of any indictment 
for felony be given without special order, upon motion 
made in open ctiurt, at the general gaol delivery; for the 
late frequency of actions against prosecutors (which cannot 
be without copies of the indictment) deterreth people from 
prosecuting for the king upon just occasions.” And Lord 
Holt has laid it down as a general rule of law', that if a 
person be indicted for felony and acquitted, and means to 
bring an action (without sufficient cause), the judge will not 
permit him to have a copy of the record, and he cannot 
have a copy without leave (3). In the case of Vander- 


(i) 3 Inst. 71. Pref. to 3(J Rep., 
p. 3 .' 4 - 

(3) Directions fur Justices at the 
Old B.i)ley, prefixed to Kelyng’s Rep. 
p. 3., order 7. See Brdnttam’s case, 
I Leach ; r. C. 32. In this case, Willes 
C. J. is reported to have s.iid, that, hy 
the laws of the realm, every prisoner 
U|>oti his acquittal has an undoubted 
I 


right and title to a copy of the record, 
for any use which he may think fit to 
make of it; and that, after a demand, 
the proper officer might he punished for 
refusing to make out a copy. 

(3) In the case of Dr. Gtoenvelt v. 
Dr. Bunvcll and Others, i Ld. Raym. 
^ 53 - 


comb 
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comb AUil^Abbott (I), the prisoners after their acquittal 
applied ftu’ copies of the several indictments, for the pur¬ 
pose of assisting them in their plea of autrefois acquit: 
the court, liowever, refused to grant them copies, but or¬ 
dered the officer to read over the indictments slowly and 
distinctlyj wliich was accordingly done. 

« 

The rule of the judges states, that an 'action against a 
prosecutor cannot be maintained without a copy of the 
indictment, and that a copy is not to be given without an 
order from the court; but it is not to be inferred from this, 
that an order is essentially necessary for the introduction 
of a copy in evidence, or, if a copy w'ere offered to be pro¬ 
duced without an order, that it could on that account be 
properly rejected. The admissibility of such evidence has 
been dcterinincd in the late case of Legatt v. Tollervey(2h 
On the part of the plaintiff, in that case, the clerk of the 
court ol’ quarter sessions, before which the indictment had 
been tried, produced a copy, which, for w’ant of an order, 
w’as not allow'ed to be read j and the plaintiff was in con¬ 
sequence nonsuited. But the Court of King’s Bench were 
of opinion that the evidence ought to have been leceived, 
and set aside tlie nonsuit. “ It is very clear,” said Lord 
Ellenborough C. J., “ that it is the duty of the officer, charged 
with the custody of the records of the court, not to produce 
a record but upon competent authority, which at the Old 
Bailey is obtained upon application to the court, pursuant 
to the order that has long prevailed there; and, witli re¬ 
spect to the general records of the realm, upon application 
to the Attorney-General. But if the officer, even with¬ 
out authority, shall have given a copy of a recoid, or pro¬ 
duce the original, and that is properly proved in evidence, 

I cannot say that such evidence shall not be received. He 
may incur the penalty of his contempt of the court, and 
may be warned, at the time, of his peril in so doing, and a 
discreet officer placed in such a situation would, before he 

(i) 21.c3ch O. C, 8ai. (a) 14East, 302. 

Y 2 produced 
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produced the record, or gave a copy of it, apply to the 
court, and state the circumstances; and it cannot be 
doubted, that he would be saved harmless in doing, what, 
after such disclosure, the court should order him to do. 
But still I cannot help thinking, that the rule laid down 
by Lord Ch. J. Lee, in the case of Jordan v. Le^yis (i), is 
the correct rule. The order made at the Old Bailey was 
there read by way of objection to the evidence offered, 
but the Chief Justice, in that case, said, that he could 
not refuse to let the plaintiff read the copy of the indict¬ 
ment, though obtained without any order of the court for 
that purpose.'* 

The rule, which has been before mentioned, is confirmed 
to cases of felony. In prosecutions for misdemesnors, tlie 
defendant is still entitled to a copy of the record, as a 
matter of right, without a previous application to tlie 
court (2). iSo, in the case of a conviction by a magistrate, 
the defendant is entitled to a copy of the conviction, in 
ortler to defend himself against an action for the same 
offence; and if it should be refused, and the Defendant in 
consequence sue out a writ of certiorari, merely for the 
the purpose of procuring a copy and making his defence, 
the magistrate will be compelled to pay his own costs of 
returning the conviction (3). The conviction may be 
drawn up at any time, before the return to the certiorari or 
to the sessions, though after a commitment (4), or after the 
levying of the penalty (5). And the conviction returned to 
the sessions, or to the court of King’s Bench, is the only 
one, of which those courts will take judicial notice. (6) 

A defendimt on a criminal charge, is not entitled to an 
inspection of the grounds, upon which the prosecution has 


(1) a Stra. iiaa. 14 East, 305. 
n. (a), S. C., reported from Mr. Ford’s 
MS. 

(z) Morrison v. Kellp, i Black. Rep. 
385. Evans v. Pl.ilipj., reported Ircio 
MS. in SeUv. Ni. Pii. ^52. 


( 3 ) R-V. Midl.im, 3 Burr,i7»!. 

(4) Massey V. Johnson, la East, 67. 

82. 

(5) R. V. Barker, i East, 186. 

(fij Ib.i88. 


been 
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been instituted. In some species of treason, indeed, the 
prisoner is entitled to a copy of^e indictment, a privilege 
not allowed by the common law, but conferred by act of 
parliament; but neither in cases of treason, nor of felony, 
has he any right to a copy of the depositions of witnesses, 
vv'ho are to appear against him. So, wdieii informations are 
filed by the Attorney-General, on depositions taken under 
the excise laws, tlie defendant is not allowed to inspect those 
depositions. And in a case where an information was filed 
against an oflicer of the East India Company, on charges 
of delinquency founded upon the report of a board of in¬ 
quiry in 'India, the court of King’s Bench were of opinion, 
that the defendant liad no right to have an inspection of 
that report, and that the court had no discretionary power 
to grant it (i). The practice on indictments at common 
law, and on informations upon particular statutes,” said Mr, 
Just. Bullcr on that occasion, “ shews it to be clear, that 
the defendant is not entitled to inspect the evidence, on 
which the prosecution is founded, till the hour of trial.” 
It has been observed (2), that one of the objects, which the 
legislature had in view, in passing the statutes relative to 
depositions taken by rnagi'^trates in cases of felony, was to 
enable the judge and the jur}*^, before whom the prisoner is 
tried, to sec whether the witnesses at the trial are consistent 
with the account, which they have given before the com¬ 
mitting magistrate; it seems reasonable, therefore, thali at 
the time of the trial the prisoner, on an applipation to the 
court, should be allowed to see the deposition of a witness 
called to give evidence against liira, and cross-examkie as 
to any variance or inconsistency in his testimony,. 


The right of inspecting the proccedifigs of inferior juris- proceedings 
dictions is more limited. It cannot be necessary for the of'yferior 
interests of the public, that they should be open for inspec- 
tion to all persons without distinction; but, on the other 
liand, it seems reasonable, that, in any suit, w’here the re- 


(x) R. V. Holland, 4 T. R. 691. (a) S«e ante, *79. 
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gularity of those proceedings may come into qaestion, a 
party should have the power of taking a copy of sucli, as have 
been instituted against himself. In an action of trespass 
and false imprisonment, brought by the plaintiff^ who had 
been sued in the court of conscience in London, the court 
of King’s Bench allowed the plaintiff to inspect the pro¬ 
ceedings, so far as they related to the suit against himself, 
on the ground that every one has a right to look into the 
proceedings to which he is a party (i}. In another case, 
where the plaintiff, having been fined for neglect of duty, 
as an undcr-oflicor to the commissioners of lieutenancy for 
the city of London, brought an action of trespass against 
the defendant for distraining upon him, the court grantetl 
the plaintiff’a rule for inspecting and taking copies of the 
rates and assessments made by the commissioners (2). On 
the same principle, in an action for a malicious prosecution 
and false imprisonment, the plaintiff may obtain a rule for 
a copy of the information, upon which he was committed; 
and, as the original itself ought to be produced at the time 
of the trial, the court will also grant a rule, calling upon 
the committing magistrate to cause it to be produced. (3) 

A different rule, however, was adopted by the court iu 
the case of Dr. Groenvelt v. Dr. Burwell (4), and in Abejy 
v. Dickenson (5}. The first of these cases was an action 
for>&l$c imprisonment against the defendants, who justified 
as censors of the college of physicians by virtue of their 
charter, by which charter they have pow'cr to fine and im¬ 
prison pro non hene utendo faadtatc medteina:; they then set 
forth, that the plaintiff at such a time and place had admi¬ 
nistered unwholesome medicines to A. B, and so justified 
the taking and imprisoning. The counsel for the plaintiff' 
Hioved, that the register of the college sliould permit the 


(i) WiUon V. Rogers, aSir. 1242. 
(zj Edwards v. Vesey, Rep. ten^p. 
Hard. izS. 

(3) R. V. .Smith, I Stra. n6. Welch 
V. Richards, Barues, 468. S. P. See 
also Herbert v. Ashurncr, x Wile. 29 7; 


Moody V. Thurston, I Stra. 304; and 
R. V, Commissioners of J.and-tax, zT. 
R. Z 34 ' 

(4) r lid. R.iyni. Z53. 454. Carth. 
4ZI. 491. S. C. 

(5) Say.zjc. 


plaintiff 
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plaintiff to have copies of the proceedings and judgment, to 
enable him to reply to the defendant’s plea in Justification; 
and* in support of the application, it was said, that the 
plaintiff was a party to the judgment, and therefore had a 
right to a copy, and that it is the usual practice, if an action 
is brouglit for a false return to a mandamus, upon which 
the party is returned to be disfranchised, that the King’s 
Bench will make an order lor the plaintiff to have recourse 
to the public books. But the court refused a rule, saying, 
(as Lord Ilayiuond reports the case,) “ that they could 
not oblige the college dl’. physicians to permit the plaintiff 
to have a copy of their proceedings, for they act in a judi¬ 
cial manner, by authority of an act of parliament; and 
therefore it shall be presumed, that they have done right.” 
The report of this case by Carthew differs materially from 
that by Ld. Raymond. Carthew reports, that the court 
admitted the rule, for inspecting the proceedings, to be 
usual for the sake of evidence, after issue joined^ but not by 
way of assisting the party to plead. I'he i-eason given in 
Ld. Raymond’s report, (namely, “ that the proceedings 
must be piesumcd to be regular, since the college acted in 
a judicial manner, by authority of an act of parliament,”) 
seems to proceed upon the supposition that the proceedings 
were truly and correctly set out in the defendant’s plea; and 
on a demurrer, (which admits all the facts in justification,} 
that reason would have been conclusive; it might then 
have been justly said against the demurrer, that, the de¬ 
fendants having shewn their authority over the plaintiff, 
and the fact, fur which he had been punished, being within 
their jurisdiction as censors, and not traversable in tliis col¬ 
lateral suit, they could not be liable to an acljign for what 
they had done within the limits of their*jurisdiction, and in 
the discharge of their judicial powers. But ifi instead of 
demurring, the plaintiff, in such a case, had admitted the 
warrant under which the defendants arrested him, and re¬ 
plied that “ they had committed the trespass of their own 
wrong and without the residue of the cause alleged in their 
pl^a,” it would then have been competent for him to shew, 

Y 4 that 
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that the defendants had exceeded their jurisdiction; and, 
! for the purpose of ouabling him to be prepared with tlxis 

defence, the plaintiff seems to have been entitled, at least 
^ after issue joined, to an inspection of such proceedings as 

had been instituted against himself. 

In the other case, before referred to, of Abcry v. Dick- 
. cnson(i), which was an action of trespass against the 

defendant for taking a distress for a penalty under an 
order of certain commissioners, the couit of King’s Bench 
is reported to have refused the rtijp, on the ground that 
the commissioners were not parnes to the suit. The 
same objection might liavc been made in the other casesi, 
which have been before cited (2); but the court there 
allowetl an ii’sptrtion, (although the persons, who had 
the custody of the goods, were not parties to the suit,) 
because tlio pluintifl', v/ho ap]dicd for the rule, was the 
object of the in’occcdiiigs, under which the defendants had 
acted. The auth.n ities before citetl seem, therefore,, to 
establish the principle, that, if proceedings have been 
instituted by an inferior jurisdiction, the party affected by 
them ought to be allowctl to lake a copy of such as relate 
to himsclfi in any subsequent suit, in which the regularity 
of those pi'ocecilings may be disputed. 

' Books of Parish register?, books of the India Company relating 
files '^ to transfer of stock, books of the Bank, &c. are for 
some purpcfiscs considered as public books; and persons, 
interested in then), Ijave a right to inspect and take copies 
of such parts os relate to their interest (3). So the books 
of the commissioners of the lottery, and their numerical 
lists, arc 00^^ public nature; and kept by the commis¬ 
sioners in trust for the ticket-holders, who are entitled to 
an inspection, by rule of court (4). But access is not al- 

(i) Say. ajo. Mayor of London v. Swinland, I Bar- 

(%) See cases cited in p. 326. nardist. 4.fj. 

(3) Geerv v. Hnjikins, 2 Ld. Raym* (4) Schtnotti v. Bumstead and others. 
Sji. Wdirintr v. Giles, aStra.934. 36 G. 3.. cited from a MS. case in 

2 Tidd. Prac. j j6. 


lowed 
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lowed to such parish books, as are kept only for the private 
use of the parish, and relate to their private interests. 

An inspection -was for that reason rehised, in an action 
of ejectment by an impropriator against the churchwardens 
of a parish, where a rule was applied for, on the part of 
the plainti^ suggesting, that the parish books would make 
the titles appear, and that they were the common books 
belonging to the parislr at large; but the court were of 
opinion, that, when tiie person claims a distinct in> 
terest from that of the parish, it is not reasonable to 
compel the pai ish to ^discover their title by shewing 
their books, which arc Kept only for their own use(i).- 
For the same reason a public company will not be com¬ 
pelled to produce any books relating to their private 
transactions. (2) 

Nor will access be granted to the books of public of¬ 
fices, ill collateral actions brought by persons, who have 
no interest in the books: therefore, in a qui tarn action for 
penalties against a clerk in the post-ofHcc for interfering in 
the election of a member of parliament, the prosecutor was 
not allowed to have a rule for inspecting the books of 
tlie post-ofiicc, as the cause did not relate to any trans¬ 
action in the })ost-office, for which transactions alone 
those books arc kept (3}. Nor will the court grant a rule 
for inspecting the custom-house books, for the purpose 
of furnishing evidence in an action botiveen two person, 
who have no interest in the subject-matter, concerning the 
amount of a particular branch of the public revenue. (4) 

V 

The court rolls of a manor are kept in the custody of court rolls, 
the lord or his steward, not for the use of th«^:4ord alone, 
but as the common evidence of the manorial rights, to 
which evidence all the tenants of the manor, whether copy- 

(t) Cox V. Copping, s Mod. .195. (3) Crew q t. v. Blacklnirn, cited 

I Ld.Raym. 337. Lewi:, v. B.iker, iWils. 140. a yira. looj. S. 

I Batnardist. 100. Turner v. Gethin, (4) Aiherfold v. Beard, a T-R. 614. 

Viti. Ab. tit. Evidence, (F. b) jd. 11. 616. 

(a) Shelling v. Fnrmer, 1 Stra. 646. 

Murray v. Thornhill, 2 Stra. 717. 


hold 
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hold or freehold, have an undoubted right of access, as 
well in actions between tlie tenants and the lord, as be¬ 
tween the tenants themselves (i); and it is now a matter of 
course to grant a rule for the inspection of the court rolls 
and ancient writings of a manor, on the application of a te¬ 
nant, who has been refused by the lord. But this privi¬ 
lege is confined to the tenaiits of the manor, and cannot 
extend to third persons who have no concern or conn^jc- 
tion with the manor court or the court rolls. Thus in an 
action of trespass, where the question was, whether the 
place, in which the trespass w'as sieged to have been com* 
mitted, was within the manor of the plaintiff, or part of a 
manor claimed by the defendant, the court held, that? the 
defendant, who, as it appeared from his affidavit, was not a 
tenant of the p]aintill'’s manor, nor claimed any interest 
under him, could not be entitled to an inspection (2). 
And it may be laid down as a general rule, that where the 
question is on the custom of a manor between the lord and 
a stranger, the lord shall not be obliged to let him have an 
inspection of the rolls, because, in any dispute with a 
stranger, they may be considered as his private evidence-; 
but if the dispute is between tenants of the manor, or be¬ 
tween the lord and a tenant, the lord shall produce the 
roll, and permit copies to be taken. 

jpoiporation books are open to the members of the cor- 
po/ation, aj5, court tolls are to the tenants of a manor ’*. 

(l) Roe V. Ayiinor, B.irnuK, (z) T.ilhot v. Villeboys, cited from 

Hobson V. Parker, ib. 237. Addington MS. by Boiler J. 3 T. R. 142. Smith 
V. Clode, 2 Black. Rep 1030. i'olkard v. Davies, i M^ils. 104. Bp. of Here- 
V Hemet, ib. io6r. R. v. Shelley,3'I', ford v. Dolce of Bridgwater, Bunb. 269 
R. ’ yVttorncy-Oeneial V. City of Coventry, 

Bunb. 290. 


'* By stat. 32 G. 3. c. 58. s.4. a pctirilty of a hundred pounds is incurred by any 
officer of the corporation, having the custody of the coiporatioii records, who 
shall refuse to allow any other officer or member to Inspect books and papers, 
wherein are cntcied the admission or swearing in of the freemen, burgesses, or 
jp^mbors qf the corporation, and to take copies oj- minutes of such admission, &c. 

Thus, 
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Thus, where a mandamus had been granted ta admit a 
person into a corporation, and by the return it appearetl 
to be a question, whether the master, under w'hom he liad 
served, had been admitted to his freedom in the corpora¬ 
tion, a rulp was moved for, on the part of the person 
claiming admission, to inspect the books of the corporation; 
and the court held that cvoi*y member has a right to inspect 
an^ take copies of corporation-books for any matter tliat 
concerns himsclfi even in a dispute with strangers; but, as 
the return had pointed out the necessity of inspecting 
them for a particular pi^o^, the rule should be confined 
to such books as contained the admissions of freemen (i). 
So, '(vhere an information in the nature of a quo warranto 
had been obtained, at the relation of corporators, against a 
person charged with unlawfully holding u corporation- 
office, the court held that these relators were entitled to 
inspect the books, and tliat the rule should be limited to 
the inspection of such papers as reluteil to the subject- 
matter in discussion. (2) 

This right of inspecting the muniments of a corporation 
is confined to the members of the corporate body. A 
stranger has no better right to inspect corporation-books, 
than to inspect the books of any private person. On a 
prosecution against a person for practising physic, (not 
being a member of the college of pliysicians, nor having,^a 
licence, nor being a graduate of either university,) the dfer 
iendant moved for leave to inspect the books of the college 
of physicians, but the court refused to grant the rule, as 
the defendant, who was not a member, Juid no right to see 
the books (3). And in an action of trespas|i^ where the 
defendant justified under a corporation for distraining for a 
toll, the court refused a similar rule to the plaintiff^ wdia 


(j) Pei Cur. in R. v. Praterniry of tion of B.rnstaple v. Lathcy, 3T.R. 
Hostmen in Newcastle, 2 Stra. I2Z2. 303- 

(2) R. V. Babb, 3 T.R. 579. Crew (3) Dr. West’s case, cited i Wik 
q. t. V. Saunders, 2 Stra looj. Corpora- 440. 
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was a stranger to the corporation (i). A clitFereiit practice 
was at one time introduced in courts of law (a), upon the 
ground, tlmt, on filing a bill for disclosure in a court of 
equity, an itu:poclion would be granted as a matter of 
course, and that it would only cause unncccsss^y expcncc 
to semi them into that court. But this practice, wiiich was 
not warranted by earlier authorities (3), nor conformable 
to the practice of courts of equity, has been long discon¬ 
tinued; and the rule of law, now Cbtrudishod, is, that in 
disputes between several members of a corporation an 
inspection of the corporation-books will bo grantetl, be¬ 
cause e.ach has a right to see them; hut an inspection will 
not be granted in the case of a corporation, when a siniilar 
inspection would be rehiscd, if the suit were between pri¬ 
vate persons. No distinction is to be made, in this respect, 
between a corporation aggregate and a corporation sole, 
nor between a corporation sole and a private person suing 
in his individual capacity. (4) 


The rule for inspecting court-rolh:, coi-poralion-books, 
and other public writings, will not be alienved, where the 
party who has them in his custody, would, by producing 
them for inspection, disclose any evidence of a criminal 
nature, or expose himself to a prosecution. On an infor¬ 
mation, therefore, against several pensous, for executing an 
c^ce of trust without taking the oaths, the court refused a 
niotion for leave to inspect pmc books kept by tlie de¬ 
fendants, in which they had entered their elections, re¬ 
ceipts, and disbursements, as it w'ould have compelled them 
to give evioence against themselves in a criminal prosecu¬ 
tion (5}: a^d a similar motion was refused, on an in%- 
mation against two overseers for making a rate without the 


(1) Cited by Dc Orev C. J. in 
HtJdpes v.-Atkis, 3 WiU 398., and per 
L..v.rei)ceJ in 8 J'. R. 594. Mayor 
ol Southiimpion v. Graves, 8T. R. 590. 

(2) At,!) or of Lynn v. Denton, i T. 
R- ^*89. Corp'jj alien of Barnetapie v. 
Datbes, 3 T. K.303. 


(3) West’s case, cited i Wils. 
240. R. V. Dr. Bridaeman, 2 ;iira. 120 5. 
Mayor of Extter v. Coleman, Barnes, 
238. Hodges V. AtkL. iWjk 398. 

(4) 8T.R.393. 

(j) R- V. Mead, 2l.d. Raym. 92J. 
R. y. Worsfiiliam, iLd. Rajm. 7t'5 R. 
V. Coiueiius, iSua. 1220. 
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concurrence of the churchwardens (i). Another case to 
the same effect is the case of the King v. Dr. Purnel (2), 
where, on an information against the defendant, for a 
misdemeanour in his office of vice-chancellor of the uni¬ 
versity ot Oxford, a rule for taking a copy of the university- 
statutes, in ,the care of the kec[)er of the archives, was 
refused by the Court of King’s Bench, after great con- 
hideration; and the prlnci])lc, that no man shall be bound 
to accuse himself, was fully recognized. 'J’his jirinciple will 
not apply to the case of it.ibrrnalions in the nature of a quo 
warranto, for usurping a fianchisc or intruding into a cor- 
poration-oilice: for sucii fnftjrnuitions, although originally 
and strictly criminal methods of prosecution, are applied to 
the pnirpose of tryiiig civil rights, and arc considered at pre¬ 
sent as merely civil procceduigs. On an information, there¬ 
fore, exhibite d at the ri lation of a member of a corporation, 
against a prison for unlawfuliy executing an office, the 
relator, who as member has a right and interest in the 
books of the corporation, may obtain an iiisjicction and 
cojiy of i!:ic‘h, and such only, um relate to the subject matter 
ill discussion. (3) 


The motion for a rule to inspect and take a copy, where 
an action is depending, is founded on an affidavit stating 
the circumstances, under which the inspection is claimed; 
as, (where a party applies for the inspection of court-rolls,) 
that he is tenant of the manor, and that an application h|^ 
been made to the lord or liis steward, for leave, to make 
the required inspection, which they refused (4); and, on 
such an affidavit the rule will be made absolute in the first 
instance. (5) 




With regard to the proper stage of the proceedings for 
making the apjilication, the court has refused the motion 
in an action against a corporation upon a right of toll, 


(I) R. V. I.ce, cited t Wds. S40. (4) Roe v, Aylmar, Barnei,a 36 . 

(4) X Wils. 439. (^5) R. V, Shelley, 3T. R. 141. 

(3) R. V. Babb, 3 T. R ?79. 

cause 
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cause issue was not joined, so that it could not appear, 
whether an inspection would be necessary (i), And in the 
case of Dr. Grocnvelt v. Dr. Burwell, before mentioned, 
where ilie plaintilf apj)lied tor a copy of the proceedings 
instituted against liiin by the college of physicians, the 
court admitted the rule for inspecting the pr<ji&eedings to 
be usual, for the sake of evidence, after issue joined, but 
not by wpy of assisting the party to plead (a). If a rule 
has been granted to shew cause, why a mandamus shouhl 
not be awarded, the court will not ujukc a rule for inspect¬ 
ing and taking copies, until the first rule is made absolute, 
and a return is made to the mandamus(3); audit has 
been thought the most convenient practice, where a rule 
nisi for a quo warranto information has been obtained, 
not to grant an inspection, until the information is 
granted. (4) 

If no action is depending, the proj)er motion is for a 
rule to shew cause, why a mandamus should not issue, com¬ 
manding the ofneer, who has tlu; custody of the books, to 
permit the party to inspect and take a copy. The affida¬ 
vit, upon which this motion is founded, ought to state 
clearly the right, unda* which the inspection is claimed. In 
a case of this kind, where an inspection of the court-rolls of 
a manor was applied for, the party stated in his affidavit a 
prima fecie title to a copyhold of the manor; and the court 
ofKing’s Bench held, that as he was clearly entitled to the 
copyhold, ^less it had been conveyed away by those under 
whom he claimed, he had a light to see, whether any such 
conveyance appeared on the rolls, and the court therefore 
made the rule absolute, so far as related to the copyhold 
lands, the subject of the party’s claim. (5) 

(l) Hodges V. Aikis, Wils. 398. Aslnust J. in R. v. Rabb, 

a Black. Rep 8?7., S. C. 3 T. R. 581. R. v. Hollister, Rep. 

(z) Carthevv.42r. temp. Hard. 245. 

(3) Per Cur. in R. v. Juiticcs of (j) R. v. Lucas, 10East, 235.; and 
Surry, Say. 144. see 3 T. R. 142, 
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CHAP. VIII. 

Of the Proof of Private Writings. 

HE ndkt branch of our subject, which remains to be 
considered, relates to private writings, in treating of 
this part of written evidence, we shall not attempt to de¬ 
scribe the various kinds and requisites of private writings, 
which would far exceed the limits of the present work, but 
shall consider only two of the principal kinds, deeds and 
wills. Tlie method of proving these is the subject of the 
following chapter; and the two succeeding chapters wdll 
treat shortly of the requisite of stamping, and of the admis¬ 
sibility of parol evidence to explain written instruments. 

Sect. I. 

Of the Pr^ of Deeds. 

If any deed or other writing, necessary to be produced 
at the trial of a cause, is in the possession of a third per¬ 
son, the legal process for compelling Iiini to produce it is 
by suing out a writ of subpoena ad testificandum, (to enforce 
his personal attendance,) and inserting a special clause, 
called a duces tecum, which specifies the writings required, 
and commands him to produce them at the trial. Tl|c 
writ of subpoena duces tecum, like some oth^r writs of 
undoubted antiquity, is not to be found in the I'cgistrum 
brevium; but it can be traced in practice as far back as the 
time of Charles II., and probably existid much earlier, as 
such a compulsory process is essential to the cc&j^itution of 
courts of justice. A witness, served with this subpoena, is 
obliged to attend; and, though it will be a question for 
the consideration of the judge, whether he ought to be 
compelled to produce the writings in his possession, yet un¬ 
doubtedly he ought to be ready to produce them, if ordered 
by the court; and, in case of disobedience witliodt sufficient 

cause. 


Subpoena 

duces 

tecum. 
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cause, will be liable to ffli attachm^t, or to a special action 
for damages (i). If the writing, which he is called upon 
to produce, would have a tendency to subject him to a 
criminal charge, or to a penalty, or any kind of forfeiture, 
the court will excuse him from producing it, as well as 
from answering any question of the same temlency; but, 
from analogy to the rule respecting parol testimony, (and 
there seems to be no good reason for allowing a greater 
privilege in the one case than in the other,) he would not be 
excused from producing a paper ih his {wssession, relevant 
to the matter in issue, on tlie ground that it might establish, 
or tend to establish against him the fact of his being in 
debt, or subject to a civil suit. (2) 

Notice to If writings arc in the possession of a party to the suit, 
produce. Other party has, in general, no means of compelling 

their production; and the lit most, therefore, that can be 
expected of him, in such circumstances, is to give the best 
evidence which the nature of^the case admits. In some 
instances, indeed, where the w'liting is deposited in the 
custody of a defendant, as a trustee for all parties inte¬ 
rested, courts of law *’^ill order him to furnish the plaintiff’ 
with a copy, and produce the ori^nal at the trial. ITtus, 
in an action for a stake won at an horse-race, the defend¬ 
ant, who was the stake-holder, was ordered to produce a 
copy of the racing articles, without which the plaintiff’ 
could not j)rocecd(3). So, in a late case, in an action of 
covenant, the court of Common Pleas granted the plaintiff’ 
a rule for taking a copy of an indenture of assignment of a 
lease, made between thef^^idaintiff and defendant, as the 
only part of the indenture, which had been executed, was 
in., the hands of the defendant (4); the parties, in this 
cas^ having executed one part only of the indenture, in 
order to save the expcnce of double stamps, the court 
thought it a necessary consequence, that the party, who 

(i) Am^ V. Long, 9 East, 473. (3) Gracewood v. —— , Barges, 439 . 

(a) See stat. 46G.3. c.37. ante, (4) Blakey v.Sorter, iTaunt.3l6. 
p. tot. King V. King, 4 Taunt. 666. 

bftd 
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had the cufitody, undertook to produce the deed, when 
necessary, for the use of the other contracting party- 
And, upon the same principle, in an action by seamen to 
recover wages, the defendant is compellable to produce 
die ship^s articles (i); for, the contract Ibr wages always 
remains the possession of the master, and the statutes 
(which require a written agreement in the case of foreign 
voyages (2}, and in the case of certain vessels employed in 
the coasting trade (3),) expressly enact, that where it be¬ 
comes necessary to produce the contract in court, no obli¬ 
gation shall lie on the seamen to produce it, but on the 
master or owners of the ship; and that no seaman shall 
fail, in any suit or process for the recovery of wages, for 
want of its jiroduction. 

In an action between the plaintiff (a factor) and defend¬ 
ant (a grazier), the coui t of King’s Bench, on the motion 
of the defendant, made a rule for the plaintiff to shew 
cause, why he should not produce at the trial the several 
books, in which he entered the amount of beasts sold, and 
of money received on the defendant’s account; and, no 
cause being shewn, the rule was made absolute (4). The 
rule, which Lord Mansfield laid down in such cases, is said 
to be, that, wherever the defendant would be entitled to a 
discovery, he should have it in a court of law, without 
going into equity (5). In causes on policies of insurance, 
it is now the common practice to obtain a judge’s order, 
calling upon the assured to produce to the underwriters, 
upon affidavit, all papers in the possession of the former 
relative to the matters in issue; and if the one party is not 
content with such papers as are produced under the order, 
the other party will be obliged to make an affidavit, deny¬ 
ing the relevancy of those which he withholds (6).Tliis 

(t) Jolnison V, Lewellyn, 6 Esp. N., Ward v. Apprice, Rep, 

P. C. 101. I Taunt. 386. contia. * ■ 

(a) St.aG.l. c. 36. (jj Barry v. Alexai^r, 45 G. 3. 

(3) St. 31 G.3.c.39. K.B. 1 T1dd.Pr.589. 

(4) GoaterV. N^unaeljr, a Stra. 1130. (6) Clifford v.T^lor, x Taunt. 167. 

Goldschmidt v, Mariryat, x Campb.56a. 

Z practice 
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j^eneUce haa bw adic^t^ &i’ its great coiavenience, as it 
sa^es the tiekiy and eKpeiwe of a bill in equity* But the 
practice in Cbaucery invariably i% that a party is entitled 
<mly to extracts of letters, if the other par^ will swear, that 
the passages extracted arc the only parts relating to the 
subject-raattcr. {i) . 

But, in general, one party has not the meana of com¬ 
pelling the other party to produde any writings in his pos¬ 
session, however necessary they may be for the prosecu¬ 
tion of his suit. If such evidence is required, the rulci 
both in civil and in criminal cases (2), is to give the op¬ 
posite party or his attorney (3) a regular notice to produce 
the original; not, that on proof of the notice he is com¬ 
pellable to give evidence against himseUi or that, if he re¬ 
fuses to produce the papers required, such a circumstance 
is to be considered ns conclusive against him (4), but the 
consequence will merely be, that the other party, who has 
done all in his power to supply the best evidence, will be 
allowed to go into evidence of an inferior kind, and may 
read an examined copy, or give parol evidence of the con¬ 
tents. But, before this secondary evidence can be 
mitted, it ought to be clearly shewu» that the writing re¬ 
quired is in the possession of the other party, and that a 
notice to produce it has been regularly served. If, in com¬ 
pliance with a notice, the party produces the writings in 
his possession, he Is entitled to have the whole read ( 5); 
and if a writing produced refers to others with such parti¬ 
cularity as to make it necessary to inspect them, that the 
sense may be con][)lete, hP may insist on having these also 
read in evidence. ( 6 ) 

"Itf- 

rule, which requires, that a party sholl have previous 
notice to produce a written instrument in his possession, 

(i) X Taunt. 167. (4) Cooper v. Gibboos, 3 Cantpb. 

(a) The Attorney^^eneral v. Ltl 363. 

Merchant, * T, R. aoi. n. {5) See ante, p, 7a, a 6 j 

(3) I T. R. ao3. n. Cates q. t. v. (6) Johnson v. Gikon, 4Cap. H. P. 

Winter, 3 T. R. 3C6. C. 31. 

1 before 
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before the contents can be proved as evidence in the casse, 
has been made with good reason; in order that the party 
may not be takoi by surprize, in cases where it must be 
uncertain, whether such evidence will be brought forward 
at the trial by the adverse party. But this reason will not 
apply to '^ases, where from the nature of the proceedings 
the defendant has notice, that the plaintiff* means to charge 
him with the possession of the instrument. It cannot 
here be necessary to give any other notice, than the action 
itself supplies. In an action of trover, therefore, for a 
bond, the plaintiff was allowed to give parol evidence of 
the contents, to support the general description of the in¬ 
strument in the declaration, without having given the de¬ 
fendant previous notice to produce it(i). And on a pro¬ 
secution for stealing a promissory note or other writing 
described in the indictment, parol evidence of the con¬ 
tents will bo received, without any formal notice to the 
prisoner to produce the original. In Aickles’ case (2}, on 
an indictment for stealing a bill of exchange, all the 
judges held, that such evidence had been properly ad¬ 
mitted, though it was proved in that case, that the bill had 
been seen, only a few days before the trial, in a state of 
negotiation, in the hands of a third person, who had been 
served with a subpoena duces tecum, but who did not ap¬ 
pear. And in Layer’s case (3), on an indictment for high 
treason; where it was proved, that the prisoner had shewn a 
person the paper, containing the treasonable matter laid in 
the indictment, and then immediately put it into his pocket, 
that person was permitted to giv^arol evidence of the Con¬ 
tents of the fjftper. And in the^se of De la Motte (4), on 
an indictment for a traiterous correspondence with the 
French government, where the question was, whether 
mined copies of the treasonable papers (which ha^l^n 

How V. Hal], 14 East, 274. Scott Oould J> These copies were lejecMd 
V. j$65. on another grimnd, because the originals 

(2) I l<each, Cr. C. 330. had not been traced ta the prisoner’s 

(3) 6 St. Tf.. 243. possetsion. See Howetl’s CoU. of St, Tr. 

. (4) CoRBuHftjf J.and Heath I. O.B. vpl. 2i. p.737* 

1781,, I East, P.C. 124. from MS. of 
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seccetly open^ at the poat<ofiice^ wd copied> and then 
Ibrwarded to their place of desUpati(g|%) were admissible in 
evickfice, the court held, that th^:Stnight be admitted, 
after proof that the originals were in the hand-wiitiug cf 
the prboner, 

, Nor doea the principle of the rule apply to the case, 
where a party to the suit has fraudulently got possession of 
a written instrument belonging to a third person; stS, 
where a witness was called, on the part of the defendant, 
to produce a letter written to him by the plaintifti and 
it appeared that after the commencement of the action 
he had given it to the plaintiff; 4 n 'this case, tliough 
notice to produce had not been given, parol evidence 
of the conteiits was admitted, because the paper belonged 
to the witness, and had been secreted, in fraud of the 
subpama. (i) 

The counterpart of a deed is evidence against the per¬ 
son who signed it, and against his assignee, without giving 
notice to produce the original. Thus in an action against 
the master of an apprentice, for not inserting in the inden¬ 
ture apprenticeship tlie true consideration, an averment 
in the declaration, that A. B, by a certain indenture put 
himself apprentice to the defendant, may be proved by that 
part of the indenture which the defendant executed (2). 
So, in an action of ejectment, upon a condition of re¬ 
entry for non-payment of rent, against the assignee of a 
lease, proof of the counterpart, executed by the original 
tenant, is sufficient proof ll* the assignee’s Holding on the 
same terms. (3) 

* 

'Another case may here be mentioned, in which a majo¬ 
rity of the judges in the Court of King’s Bench were of 
opinion, tliat want,, of notice was not a sufficient objec^B^, 

fi) Leed? v. Cook, 4 lisp. N. P. C. (3) Roe dem. West v. Davis, 7 East, 
256. 363. 

(a) B'.irleigh v. Sttb'i*;, 5 T. R,463. 
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agafinst receiving parbl evidence of the conti^ntsWli dieted, 
because it appeared diat the deed itself was in cottif^ife'dle 
possession of die opposite party (i). At the trial of an 
ejectment, on the several demises of Haldane and'XJr^, 
title was deduced to Haldane under a v/ill; but one of the 
plaintiff’s witnesses said, on cross-examination, that Hal¬ 
dane had conveyed all interest in the premises to Urry, 
before the time of the demise in the declaration, and that 
the deed was in court. Upon this, it was insisted, that as 
the plaintiff’s witness proved the title out of Haldane, and 
as the deed of conveyance was in the court, the deed ought 
to be produced in evidence to shew a title in Urry, the 
other lessor of the'plaintiff. The counsel- for the plaintiff^ 
on the contrary, refused to produce the deed, insisting that 
the plaintiff’ ought to recover under one or the other of the 
lessors; for, if the one had parted with the title, the other 
had acquired it. But Mr. J. Aston, who tried the cause, 
being of opinion that the plaintiff ouglit to give further 
evidence to ascertain the title, under which he w'as to re¬ 
cover the terni, nonsuited the plaintiff; and on a motion 
afterwards for setting aside this nonsuit. Lord Mansfield, 
after observing that in the action of ejectment the plaintiff 
could not recover but upon the strength of Ins own title, 
said, “ it was plain the plaintiff had no title under Haldane, 
who had conveyed away all the interest in the premises to 
the other lessor, and, that as to his claim of - a title linear 
Urry, the plaintiff had not proved any title; the jury could 
not have found for the plaintiff under the deed of convey¬ 
ance to Urry, unless it were pr^uced, and probably there 
was something in the deed, which would have shewn, that 
Urry had no title.” Lord Mansfield laid the principal 
stress on the fact of the plaiiitiff’*s refusing to produce the 
conveyance from Haldane, which was admitted ta be in 
court. The want pf notice,” he said, “ was no objection 
it! fhis case, because they had the deed in court; and the 
refusal'to produce it warranted the strongest presumption. 


(x) Dott on the several demises of Haldane and Urry v. Harvey, 4 Burr. 2484, 
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that neither of the lessors had any titb.” Mr. Justice 
Aston and Mr. Justice Willes i^reed in opinion witli Lord 
Mansfield. But Mr. Justice Yates dx^ered fi-otn the rest 
oH the court. “ He founded himself,” he said, “ upon the 
rules of evidence. The fact of tlio conveyance coming out 
on cross-examination could make no difference. The 
plaintiffs’ counsel were not obliged to produce the deed, for 
no man can be obliged to produce evidence against him* 
self; the only consequence of a notice to produce wouM 
have been the admission of inferior evidence.” Upon this 
case it may be observed, that the fact of Haldane’s having 
conveyed away all his interest to Urry seems to have been 
assumed as satisfactorily proved; but from the opinion of 
Mr. Justice Yates, (which seems to be the better opinion,} 
it may be collected, that there was no legal proof of any 
amveyance of title out of Hald.'ine, and that the answer 
the witness, upon which the defendant’s argument rested, 
was as inadmissible in evidence on the cross-examination, 
as it would have been on an examination in chief The 
true objection to such evidence is, that the witness was 
speaking to the contents of U deed, when there had been no 
notice given to produce tlie original; and it does not iq}- 
pear to be a sufficient answer to say, that the deed is in 
court; for, if the party had received a regular notice to 
produce it, he might have come prepared with evidence' to 
repel any inference, which the production of the deed miglit 
have raised against him. 

A parol notice, to produce writings, may be proved by 
a third person who delillsrcd Uie notice, or by one who 
heard it delivered; and a written notice may be proved by 
a duplicate original(i}. A notice to quit may be proved in 
the same manner by a duplicate original, in an action of 
ejectment. It may be objected, that the duplicate is not 
the best'evidence of the contents of the notice delivered, as 
the supposed duplicate original may be inaccurate, and the 

(i) Gotlieb V. Danverf, x Esi% N. P. C. 455, Surtees v, Hubbard. 4 Eip. 
N.P.C.ao3. ^ 

contents 
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•contents may be proved to a certainty by the production oC 
the notice itself; bu^ on the other hand, extreme inccKUTC" 
nience would arise fiom a stricter medium of proof; if 

a duplicate notice to iquit is not sufficient, no more is a 
duplicate of the notice to produce, and thus notices might 
be required in infinitum. The practice of allowing dupli¬ 
cates of this kind in evidence seems further to be sanctioned 
by this principle, that, as the original delivered is in the 
bsNUds of the other party, it is in his power to contradict the 
duplicate original, by producing the other, if they vary(i}. 

Upon the same principle^ where a notice is given to a ma¬ 
gistrate previous to the commencement of an action against 
him, or where a dmnand is made of a copy of a warrant 
preparatory to an action against, a constable, if another 
paper is made out at the same time precisely to the same 
efi^t as that delivered, both may be considered originals, 
and the paper so preserved may be received in evidence 
without a notice to produce the one delivered (2). From 
analogy to these cases, in an action on an attorney’s bill, 
though the plaintiff cannot produce parol, evidence of the 
contents of the bill delivered, without giving notice to pro¬ 
duce it, yet a copy, made out at the same time and proved 
to be correct, has been admitted to be good evidence (3). 

A duplicate, which has been taken from an original letter 
at a single impression by means of a copying machine, is 
still only a copy; and therefore cannot be read, without a 
previous notice to the other party to produce the ori¬ 
ginal. (4) 

If a party, in compliance wit||^> a notice, should produce Dged, pro* 
a deed, or other instrument, called for by the adverse party, 
the next question is, which of the parties ought to prove proved, 
the execution, the one who calls for its production, or the 
other who produces. The general rule, laid down by Mr. 

Justice Buller, is, that ** in dvil actions, where a plaintiff 

(i) Per Lord Eldon C. J. Jory r. *37. Philipson v. Chase, a Campb. 

Orchard, a Bos. & Pull. 41. 110. S. P. Ackland v. Pearce, a Caiii|-b, 

(a) a Bos. & Pull. 39. 6oi. 

(3) Anderiion v. May, a Bos. k Pull. (4) Nodiu v. Murray, 3 Campb. 228, 
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wishes to give in evidence a deed in the defendant’s custody, 
lie gives the defendant notice to • produce it; and the deed, 
when produced, must prima facie be taken to be duly exe¬ 
cuted ; because the plaintifi) not knowing wlio are the sub¬ 
scribing witnesses, cannot come prepared at the trial to 
prove the execution (i)/’ Therefore, in a case of settle¬ 
ment, where the respondents had gi\’'en notice to the appel¬ 
lants to produce an indenture of apprenticeship, by which 
Uie pauper was bound in the appellant parish, and whi(^ 
indenture was accordingly produced at the trial of tlie ap¬ 
peal, the court of King’s Bench held, that the court below 
ought not to liave required the respondents to prove the 
execution, but that the indenture should have been admitted 
prima iacie as duly exccp|ited. (2) 

In the next reported case on this subject, the case ofGordon 
and others V. Secretan (3), Ld. Ellenborough C. J. said, that 
the case of the Kingv.Middlezoy had been much questioned 
at the time, and since overruled; and that the production 
of ,an instrument at the trial, in pursuance of a notice, would 
not supersede the necessity 6f proving it by one of the sub¬ 
scribing witnesses, as in ordinary cases. And Mr. Justice 
Lawrence added, tliat this point liad been so ruled by Lord 
Kenyon in a subsequent case, w*here the adverse party, 
having notice to produce a written instrument, produced 
it accordingly at the trial, and Lord Kenyon held, that the 
party, who called for it, was bound to call one of the sub¬ 
scribing witnesses to prove the execution. In the case of 
Gordon and others v. Secretan, which was an action upon 
a policy of insurance or shfjpped goods, the plaintiffs averred 
in their declaration that they were interested in the subject- 
matter of the insurance, and the defendant, intending to 
dispute that fact at the trial, gave the plaintiffs notice to 
produce certain articles of agreement made between them 
and liic captain of the ship, by which, as it was contended, 

(i) aT. R.4,^. (3) 8 East, 548. Wetherston v. 

!z) R. V. Inlubitrttit'i gf AliJdlezoy, Eddington, 1 Campb. 94. S. P. 
aT.R. 41. 
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the contrary would clearly apj^oar: in pursuance of this 
notice, the plaintiffs at-the trial produced the instrument 
attested by two witne&stes, and insisted that the defendant 
should call one of them to prove the execution. The point 
was 80 ruled at nisi prius, and afterwards confirmed by the 
court of King’s Bench. 1 '^rora this case, therefore, it might 
be inferred, that, if a party to a suit, in consequence of a 
notice, produces an instrument executed between himself 
and others, yet that the other party, though a stranger to 
tlie instrument, ought to prove the execution, if he means 
to avail himself of it in evidence. 

The rule, however, has -been properly restricted by the 
late case of Pearce v. Hooper and t^hers (i). That was an 
action of trespass, and the question at the trial was, whether 
the place, in which the trespass was alleged, belonged to 
the plaintiff as part of a certain estate; the defendants gave 
notice to the plaintiff to produce a deed of conveyance, in 
which the estate had been conveyed to tfie plaintiff by a 
description limited to a number of acres, which, it was said, 
would necessarily cxcliule the place in question; the plain¬ 
tiff produced the conveyance, and, on the authority of the 
cases before mentioned, it was ruled, that the defendant 
ought to prove the execution, which, as he was not prepared 
to prove, the instrument could not be received in evidence. 

But on a motion afterwards for a new trial, the court of 
Common Pleas were of opinion, that it was not necessary 
for the defcndatits, in this case, to call the attesting witness 
to prove the execution. Tiie court admitted, that the 
mere possession of an instrum^t by one party cannot, in 
general, absolve the other party, who calls for it, from the 
necessity of producing the attesting witness. An instance 
to illusti'ate this, said the chief justice, had been properly 
put ill the case of a will, cited in Gordon v. Sccretan; 
for, supposing that an heir at law is in possession of a will, 
and the devisee brings an ejectment, and calls on the heir 


(i) 3 Taunt. 6a. 


to 



Of the Proof of Deeds, [Ch. 8* 

to produce the will, there the heir cleims not under the 
will, but against the will, and i^ would be hat’d, that the 
will should be taken as proved against hinn because he 
produces it. But that is very different from the case, where 
a man is called upon to produce a deed, under which Ire 
holds an estate. The defendant (added the chief justice, 
with reference to the case then before the coml,) has no 
interest in the fee simple of the estate, if this deed does not 
convey it: if then he produces the deed, under which he 
claims, shall it not be taken to be a good deed (so as re¬ 
lates to the execution), as against himself?” The other 
judges concurred in opinion, and a new trial was granted. 
The result therefore at present appears to be, that when a 
party to a suit, in pursuance of a notice, produces an in¬ 
strument, to W’hich he is a party, and under which he 
claims a beneficial estate, it will not be necessary, that the 
other party, a stranger to the instrument, should call an 
attesting witness to prove the execution; but that, in other 
cases, the execution ought to be regularly proved by the 
party, who (^efs the instrument as part of his evidence in 
the cause. * 

Secondary If & party intend to use a deed or any other written iii- 
strument in evidence, he ought to produce the original, if 

niued. be has it in his possession; but, if the instrument is in the 
possession of the other party, who refuses to produce it 
after a reasonable notice, or if the original is lost or de¬ 
stroyed, secondary evidence, which is the best that the na¬ 
ture of the case allows, will in that case be admitted. Tlie 
party, after proving any of these circumstances, to account 


* The plaintiff may have a rule nisi, calling on the defendant, to produce a 
deed before the commissioners of the stamp-offi c, to be stamped; or to give the 
plaintiff a copy of a deed, in order that he may declare upon it. Cooke v. Stocks, 
36 G. 3. K. B. I Tidd. Prac. 486. Bateman v. Philips, 3a G. 3. C.P. ib. And 
where the ))Uintiff commenced an action of covenant on an indenture of assign¬ 
ment of a lease, onl) one part of which had been executed, and that w.-is in the 
hands of the defendant, the court of Common Pleas granted the plaintiff a rule 
nin, for reading and tdking a copy of this pait. Blakey v.Pouer, i 'X>Hnt.386. 
3 ee aoteip. 336 * 


for 
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for the absence of tlie original, may read the counter*part; 
or, if there is no conntqr-part, an examined copy; <n> if 
there sliould be no examined cojjy, he may give j^rol evi¬ 
dence of the contents (x )* Proof by a witness, that the paper 
in question was thrown aside as useless, and that he believes 
it to be lost or destroyed, will be sufficient to let in die se> 
condary evidence(2). And, in a late case, where it appeared, 
that the defendant had acknowledged the receipt of a letter 
of a particular date, which he refused to produce at the 
trial, it was ruled, that an entry in a letter-book, (purport¬ 
ing to be a copy of a letter of the same date from the 
plaintiff to the defendant, and inserted by a deceased 
clerk, who kept the book according to the course of busi¬ 
ness, and with great punctuality,) ivas admissible evidence 
of the contents of the letter in question (3). It is scarry 
necessary to observe, that the rule in this respect is pre¬ 
cisely the same both in criminal and in civil cases. 

* 

If the ground for admitting the secondary evidence is, 
that the original has been lost, it ought to be shewn, that 
every reasonable enquiry has been made, and the last 
person, into whose possession it is ti'aced, should be called 
to give some account of the instrument. Thus, in a case 
of settlement, where it appeared that an indenture of ap¬ 
prenticeship consistetl of two parts, one of which had been 
destroyed, and the other had come to the hands of a person, 
who was living and had not been subpoena'd, but had been 
heard to say, that he could not find the part, and did not 
know where it was, the court of King’s Bench was of opinion, 
that this was not a sufficient ground for admitting parol 
evidence of the contents (4). But if the indenture were to 
be traced into the hands of a deceased person, who, in an¬ 
swer to inquiries respecting it, had stated, that it wa« 
destroyed while in his possession, any further search for 

o 

(1) Vill'ers V. ViJlicTS, 3 Atk. 71. (j) Pritt v. Fairclough, 3.Cainpb^ 

(2) R. V. Mr.’ JuM. Johnson, 7 East, 305. 

C6. 8 284. (4) Casfleton, 6 T. R. 336. R. 

V. St. Sepukhre, 3 Bott 353. 

this 
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this part of the instrument would be unnecessary and nu¬ 
gatory. Thus, in a very late case (i), on a similar question 
of settlement, where it appeared, that only one part of the 
indenture was executed, that the pauper and master were 
botli dead at the time of the trial, and that an enquiry had 
been made of the pauper, (who said, that the indenture 
^ had been given up to him after the expiration of the ap¬ 
prenticeship, and that it had been burnt,) and also of the 
daughter and executrix of the master, (who said, she knew 
nothing about it,) under these circumstances the court of 
King’s Bench were of opinion, that a sufficient inquiiy had 
been made to render parol evitlencc of the contents ad* 
missible; and the distinction, taken between this case and 
that of the King and Castleton, was, that, in the former, 
there was evidence of a fact which made a further search 
necessary, but tliat here a fact appeared in evidence, which 
made a search nugatory. If two parts of a deed, or more, 
have been executed, the loss or destruction of all the parts 
should be proved, before secondary evidence of the con¬ 
tents can be received (2); and the original deed ought to 
be proved to have been duly executed (3), unless proof of 
the execution would be dispensed with, if the original itself 
were produced, or unless the want of tlie original is occa¬ 
sioned by the default of the other party, in which case, the 
execution may reasonably be presumed against him. So 
where an original note of hand is lost, a copy cannot be 

read in evidence, unless the note is proved to be genuine. (4) 

* 

The loss of a deed, by time and accident, or by any other 
casualty, is a sufficient reason for dispensing with a profert 
in pleading, when otherwise a profert might be neces¬ 
sary (5); or it may be pleaded, that the deed is in the 
hands of the opposite party, or destroyed by him (6). But 

(i) R. V. West Riding of Yorkshire, (4) Per I.d. Ilardwicke C. J. Goodier 

Easter 'erir, A]iiil 17. 1815. MS. v.l.ake, i Atk.446. 

(a) Bull. N. P. 154, R. V. Castle- (5) Read v. Brookinan, ^ 5 ** 

ton, 6 I’. R. 236. Bolton v. Bp. of Carlyle, % Black. 

(3j R. V Sir T. Cidpeppcr, Skinner, 359, 

(573* per Holt C. J. (6) Totty v. Nisbitj, 3 T, R ijj. 

n. (c). 

if 
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if tlie plaintiflP, instead of declaring upon the deed, as lost 
or destroyed, inadvertently pleads with a profert, and the 
defendant pleads non est factum, the plaintiff will not be 
allowed to prove the loss at the trial, and must be non^ 
suited (I). Ill such a case, the plaintiflP should move to 
put oil’ the trial, or may withdraw the record, and amend 
the pleadings, stating the circuinstaiices to excuse the 
profert. (i) 

When a deed is produced in evidence, the next step is to Preof of 
prove it duly executed. In a few cases, however, proof of 
execution will not be necessary; as. 


First, If the deed is thirty years old, it may be admitted Kxception*. 
in evidence without any proof oi its execution; and the ■* 

same rule applies generally to deeds concerning lands, to 
bonds (2), receipts (3), and all ancient writings. Some ac¬ 
count, however, says Mr. Justice Fuller, ought to be given 
of the place, where the deed was found (4); and in another 
book it is said, that “ ancient writings, which are proved to 
have been found among deeds of evidences of land, may be 
given in evidence, although the execution cannot be 
proved j lor it is hard to pi%ve ancient things, and the 
finding them in such a place is a presumption, that they 
were honestly and fairly obtained and preserved fur use, 
and are free from suspicion of dishonesty. (5) 


This observation, on the necessity of shewing where the 
deed was found, seems to apply more, particularly to those 
cases, where the character and authenticity of old w ritings 
depend in some degree on the nature of the place or custody 
in which they have been kept. This is the case with ter¬ 
riers, ecclesiastical surveys, court rolls, and othei muiii- 


(1) Smith and others v. Woodward, 
5 ^ 5 * 

(i) Governor of Clielsea Water¬ 
works V. Cowper, i Esp. N. P. C. i75. 

( 3 J Pify Wood, It G. 2. K. B. 
X Selw. N. P. 49Z. « 


(4) Bull. N.P. 455. 
is) Vin. Ab. tit. Evidence,(A. h. 5.1, 
cited 7 East, njt. And see Vorbes, 
Administrator of Henchett, v. Wall, 
cited by Ld. Kefcyon, x Esp. N. P. C. 
278. 
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mcnts of manofs, which ought to be produced each from 
its proper repository; and if they have been regularly pre¬ 
served, it will not be necessary, after a certain lapse of time, 
to prove them gennine. For the Siime reason, old grants 
to abbeys have been rgected as evidence of private rights, 
because the possession of them did not appear to be con¬ 
nected with any persons, who had an interest in the 
estate (i). But, in common cases, where the written in¬ 
strument itself purports to belong to the party, who pro¬ 
duces it in evidence, it will be admitted without proof of 
the execution, and without shewing where it has been 
kept, provided it is of sufficient age and in other respects 
admissible evidence against the opposite party. On a ques¬ 
tion of settlement, therefore, where the respondents pro¬ 
duced a certificate, more than thirty years old, which had 
been granted to their parish by the appellant parish, the 
court of King’s Bench held, that the mere production of it 
was sufficient, and that the respondents were not obliged to 
shew, that the certificate had been kept in the parish 
chest (2). It would be sufficient, if the certificate were to 
be produced by a rated inhabitant of the parish (3). So, 
ill an action for a false retur^ to a mandamus, a corporator 
may produce the muniments of the corporation. (4} 

If there is any blemish in the deed by rasure or inter<» 
lineation, the deed ought to be proved though above thirty 
years old (5), and the blemish satisfiictorily explained. In 
such a case, the jury would have to try, whether the rasure 
or interlineation was before or after the delivery of the 
deed ,* fiir, if the rasure was before that time, the deed is 
still valid and binding; it is only after the delivery, that a 
rasure or interlineation can affect a deed, and, even then, 
they are in some cases immaterial. Now, to ascertain the 
time of delivery, the first and best evidence, to be resorted 

(1) See ante, p. 3x7. parliament, which makes rated inhabi- 

(a) R. V. Ryton, c T. R. %S 9 - tants competent in such a case. 

(3) R. V. Nethertnong, ft t^ule St (4^ ft Maule fcbelw. 338. 

Selftr. 337; previous to the late act of (j) Gilb. £v. 89. BuILN.P. 255. 

to, 
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to, is the testimony of a sutMcribing witness, if any can bo 
produced] or, if there is no subscribing witness, other per¬ 
sons may be called, who were present when the deed Was 
delivered; or, if no person was present, the time of delivery 
will be reckoned from the date of the deed ; and the fact, 
of the rasure being after the delivery, may be proved either 
by a subscribing witness, or by any person, who saw the 
rasure made. 

The rule, that deeds of thirty years standing prove them¬ 
selves, is so well established, that even If a subscribing wit¬ 
ness were alive, and in a state to be produced, it has been 
thought unnecessary to call him for proving the execution. 
Lord Kenyon is reported to have said (i), that he remem¬ 
bered a case before Mr. Justice Yates, in which, a deed of 
that age being produced in evidence, it appeared that the 
subscribing witness was then actually in court, but he de¬ 
clared he would not break in upon a rule of evidence so 
well established, (by requiring the subscribing witness to be 
called,) and admitted the deed without further proof But 
in the case of Rees v. Manscl (2), Mr. Baron Perrott held, 
tliat, although a deed may be read in evidence on account 
of its antiquity, yet, if on the other side it is shewn that 
one of the witnesses is alive, he must bo produced, or the 
deed must be rejected; and he cited a case where a deed was 
produced in the King’s Bench, and it appeared that Sir 
Joseph Jekyll was a subscribing witness, upon which the 
court said, they knew he was alive, and that if he did not 
come to prove it, the plaintiif must be nonsuited. It was 
then mentioned to have been ruled by Mr. Justice Yates, 
that, for the sake of practice, the witness should ncyt bs 
allowed to prove an old deed, even if he attended for that 
purpose ; but Mr- B. Perrott retained his opinion 5 “ Aft 
old deetl (he said) is admitted only on a presumption, that 
the witnesses are deatl, but when the contrary is made to 

(i) March V. Collnett, ^ E.-ij. N. P. .2) Sei'v, N.P.^9;^ 

C.66j. 

appear, 
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appear, they must be called.” If, indeed, the tule is founded 
on the presumption of the attesting witness’s death, then it 
seems to follow, that, where that presomption is contradicted 
by the fact of his being still alive, the execution of the deed 
ought to be regularly proved, as in ordinary cases. But if 
courts of law have adopted the rule, not on the presump¬ 
tion of a fact, (which would be for the consideration of the 
jury rather than of the court,) but as a general maxim of 
law, on account of the great difficulty of proving execution 
after an interval of many years, and have therefore fixed a 
limit, beyond which the proof of execution W’ill not be re¬ 
quired, there appears to be no inconsistency in acting 
generally upon this principle, though in a particular case the 
subscribing w’itucss may be proved to be alive, at the same 
time leaving it to the opposite side to dispute the regu¬ 
larity of the execution by calling him or any other wit¬ 
ness. 


2. Deeds 
enrolled. 


Secondly, Deeds enrolled have been admitted without 
proof of execution (I). On this subject, Ch. B. Gilbert 
makes the following distinctions: “ Where a deed needs 
enrolment,” (as deeds of bargain and sale, by statute 
Hen. VIII. c. i6.) “ there the enrolment is the sign 
0% the lawful execution of such deed, and the officer, ap¬ 
pointed to authenticate such deeds by enrolment, is also 
empowered to take care of the fairness and legality of such 
de^s, and therelore a copy of such enrolment must be 
sufficient; for when the law has appointed them to be 
made public acts, the copy of such public acts shall be a 
sufficient attestation (2). But where a deed needs no en¬ 
rolment, there, though it be enroUed, the inspeximus of 
such enrolment is not evidence, because, since the officer 
has no authority to enrol them, such enrolment cannot 
make them pul^lic acts, and consequently cannot entitle 
the copy of them to be given in evidence; for then, if the 

(i) Com Dip. tit. EvWcnce, fB. 2;, (2; Oilli.Ev.JiO. iKeb. 117. iSalk. 

dung X Salk. 281. aSt. 


deed 
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deed were doabtful, it were but to enrol it, and brii^ tbe 
copy or inspexinnus in evidence, and thereby avoid pro¬ 
ducing a deed that was any wfiy suspicious.** (i) 

f 

Mr. Justice Duller, after citing the rule from Chief 
Baron Gilbert, (that deeds of bargain and sale, enrolled 
and requiring enrolment, may be given in evidence with¬ 
out proof of the execution,) observes (2), that “ the law 
“ may well be doubted, notwithstanding that such deeds 
“ of bargain and sale enrolled have frequently in trials at 
“ nisi prius been given in evidence without being proved. 
“ In support of this practice,” he adds, “ the case of 
“ Smartle v. Williams(3) is much relied on; but that 

case is wrong reported, for it appears from the report in 
“ Lcvinz(4), that the acknowledgment w'as by the bar- 
‘‘ gainor, and so is stated in Salkeld’s manuscript; be- 
“ sides it appears from both the books, that it w'as only a 
“ term that passed, end consequently it was not an enrol- 
“ ment within the statute.” Mr. Justice Duller then cites a 
case from Styles’ Reports (5), where Glyn C. J. is reported 
to have said, that “ if divers persons seal a deed, and but 
one of them acknowledge the deed, and the deed is there¬ 
upon enrolled, this is a good enrolment, and may be 
given in evidence at a trial, as a deed enrolled.** “ But 
“ it would be of very mischievous consequence,’* observes 
Mr. Just. Duller “ to say, therefore, that a deed, enrolled 
“ upon the acknowledgment of a bare trustee, might be 
” given in evidence against the real owner of the land, 
“ without proving it executed by him. However, that 
“ has been the general opinion, and it seems fortified in 
“ some degree by statute 10 Ann. c. iS. On the other 
“ hand, it seems as absurd to say, that a release which has 
“ been enrolled upon the acknowledgment of the releasor 
“ shall not be admitted in evidence against him, without 


(0 Oilb. Eir.86. f Keb. 117. < 4 ) 3 t-ev, 387. S. C. 

(a) Bull. N. P. *56. (5) Thurle v. Madisoi?, Styl. 46a* 

(3) 1 Salk. 28a. 

A a “ being 
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” bdn^ proved to be executed, beccmae such release 
** does noC need enrolment; and in fact such deeds ha\c 
often been admitted; and that was the case of Sinartle 
“ V. WiUiams; the deed there did not need enrolment, 
yet being enrolled on the acknowledgment of the 
*• bargainor, it was read against him without being 
“ proved.’* 

In the case of Smartle v. Williams, an examined copy 
of the enrolment of a deed of bargain and sale, by which a 
term of years was assigned, was oftered in evidence with¬ 
out any proof of tlie bargainor's sealing and delivery. It 
was objected, that the copy of the deed enrolled was not 
evidence, because the interest assigned, being only a term, 
pas^d immediately, and the enrolment afterwards is no 
more than an enrolment of an obligation; but the court 
overruled this objection, and held, that “ the acknowledg¬ 
ment of the deed by the lessor before the master in Chan¬ 
cery is good evidence against himsciti and against all who 
claim under him (i).” So, in the case of Lady Holcroft 
Y. Smith (2), a distinction was made between deeds of bar¬ 
gain and sale, (enrolled in pursuance of the statute of 
Henry VIII.), and other deals enrolled, and it was held 
that a copy of a deed,^enrolled for safe custcxly, would not 
be evidence otherwise than against the party, who sealed it, 
and all claiming under him. It does not appear from any 
of the authorities cited by the Chief Baron Gilbert, (ex¬ 
cepting the case of Smartle v. Williams,) against what 
party the copy of the enrolment was oftered in evidence., 
If the enrolment had been on the acknowledgment of the 
bargainor, and oftered as evidence against him, there cannot 
be a doubt of its lieing admissible. 

With regard to a copy of the enrolment of a deed of 
bargain and sale, indented and enrolled in pursuance of the 
statute of Henry VIIL, it is enacted by statute 10 Ann. 


(i) 3 Lev. 387. 


(2) 2 Freeman. »J9.170a, in Chanc, 
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c. i8. s. 3. (i) **-(for supplying & failure in pleading or 
deriving title to lands, &c. conveyed by sudi deeds of 
bargain and sale, where the original indentures are want¬ 
ing,) that, where in pleading any such indenture shall be 
pleaded with a profert, the party so pleading may shew 
forth and produce a copy of the enrolment; and such 
copy, examined with the enrolment, and signed by the 
proper officer having the custody of the enrolment, and 
proved upon oath to be a true copy, shall be of the same 
force and effect, as the indenture of bargain and sale would 
be, if produced.” Before this statute, an enrolment of the 
deed could not have been pleaded; And though a deed had 
been exemplified under the great seal, yet it was necessaiy, 
at common law, to shew forth the deed itself under seal, 
and not the exemplification (2). So, by the common Is^, a 
constat or inspeximus of the king’s letters patent could not 
have been shewn forth in court, but the letters patent them¬ 
selves : but by statute 3 & 4 Ed. VI. c. 4. explained by 
stat. 13 Eliz. c. 6. “ patentees, and persons claiming under 
them, may make title in pleading by shewing forth an ex¬ 
emplification of the enrolment of the letters patent, as if 
the letters patent themselves were pleaded and shewn forth;** 
and now they are to be given in evidence in the same 
manner, as if they were pleaded. (3) 

The rule, concerning copies of enrolments, appears then 
to be, that a copy of the enrolment of a bargain and sale of 
freehold in lands, &c. is as good evidence as the original it- 
' self (4); but that a copy of the enrolment is not evidence of 
a bargain and sale of a chattel interest; or of the contents of 
any other deed enrolled for safe custody, except as against 
the party acknowledging the deed; and that against such 
party, and against all claiming under him, a copy of the 
enrolment of any deed is admissible in evidence. 


(i) See niso stat. 8 rs. 1. c. 6. s. 12. 
(coiiceniing deedi of bargain and sale of 
lands, in the North Riding of York* 
(hire). 


(i) Co. liit, 2«5.'b. 

(3) Olive v.Gwyn, Hnri]r.xi9. 

(4) See 14 East, 431. and Hobhouse 
V. HamiUon, x Schoal. A Lefr. 207. 

Thirdly, 


A a 2 
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Thirdly, the recital of a^deed in another ^eed is evidence 
against the^party, who executed the reciting deed, or 
against any person claiming under him; and it will not be 
necessary, in such a case, to prove tlic execution of the 
recited deed; but proof of the execution of that, which 
recites the other, will be sidlicient; for, the party, and 
those claiming under him, arc estopped by the recital (1). 
Thus, the recital of a lease iii a deed of release is good 
evidence of such lease against the releasor, and those wlio 
claim under him (2). So where a party by bis deed co¬ 
venanted to lay out a sum of money in an annuity, and 
recited in the deed, that lie had given a bond for tiie pay¬ 
ment of the nionev, the recital was held to be sufficient 
evidence of die bond; for it was a confession by the obligcr 
himself, and stronger than a verbal confession, being under 
hisIKand and sea! (3). But a recital cannot operate as an 
estoppel against third persons who are neither parties nor 
privies to the reciting deed, and will not be evidence of the 
contents of the recited deed (4). If the recital can be 
proved a correct copy, it is scarcely necessary to observe, 
that it will be admissible like any other examined copy, 
where secondary evidence of a deed can be admitted. 

Lasdy, a deed may be given in evidence, under a rule of 
court, without proof of execution; for the consent is con¬ 
clusive, and the jury are to try only such facts as arc in issue 
between the parties. (5) 

The cases above stated have been mentioned as excep¬ 
tions; for the general rule is, that a deed cannot be given in 
evidence without proof of its execution. The execution of 
every instrument, that is attested, whether under seal or 
not, ought to be proved by a subscribing witness, if he can 
be produced, and is capable of being e3j;amincd. The sub- 

(i) Com. Dig. tit. Evidence, (B. 5), King. See also Shelley v. Wright, 
Fitzgerald y. Eustace, Gilb. Ev. Zj. Willes, ii. and Com. Dig. tit. Estoppel, 

(a) Ford V. Grey, i Salk. a85. a). 

(3) Marchioness of Annandale v. (4) 1 Salk. a8.y. 

Harris, a P. Wms. 43a. per Ld Chan. (5) iSiderf. 369. Gilb. £v. 91. 

scribing 
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scribing witness alone is competent to prove execution^ 
because he may be able to state the time of the execution 
and some circumstances of the transaction, which may be 
material and unknown to other persons. On an indictment 
therefore against an apprentice lor enlisting himself in the 
army, all the judges lield, that the indenture of apprentice¬ 
ship could not be proved by ihc master, but that it was 
necessary to call oiu; of the suuscribing witnesses, (i) 

This rule is so strictly observed, that an acknowledgment 
of the obligor himself admitting that he executed a 
bond (2), and even an admission by the defendant in an 
answer to a bill filed against him for a discovery (3), will 
not dispense with the testimony of the subscribing witness; 
for though the party may acknowledge the bond, yet he 
may not know every circumstance attending the execution; 
“ a fact may be known to the subscribing witness, not 
within the knowledge or recollection of the obligor, and he 
is entitled to avail himself of all the knowledge of the sub¬ 
scribing witness relative to the transaction {4).” The rule 
is precisely the same, whether the acknowledgment is of¬ 
fered as evidence against the party himself who made it (5), 
or against a third person (6); or, whether the deed is an 
existing instrument, or cancelled (7); or whether it is the 
foundation of the action, or comes in collaterally as part of 
the evidence in the cause (8). And this rule applies equally 
to all written instruments, which arc attested. for ex¬ 
ample, an attested notice to quit has been given to the de¬ 
fendant, which it becomes necessary to prove in an action 
of ejectment, the execution must be proved by the attesting 
witness; and the circumstance, that the defendant read the 
notice and made no objection to it, cannot vary the case (9). 

(1) R, V. Jones, East, PI. Cr. 822. (5) 4 Rail, 

t Leach. Cr. C. 208. S. C. ('i) « Unug. 216. 

(2) Abbot V. Plumbe, I Dougt. 2x6. (7) Bicion v. Cope, Peake N. P. C, 

cited by l.awrei>ce J. 7 T. R. 167., and 30. 

2 East, 187. (8) Manners q t. v. Postan, 4 Esp, 

(3) Call V. Dunning, 4 East, 53. See N.P. 0.139. 

Bowles and another, Assignees of (9) Doe dem. Syk'ea V( Durufurd, 
Jones, V. Longworthy, 5 T. R. 366. 2 Maule k iJelw. 6 z, 

(4} Pet Le Blanc J. 4 East,53. 
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In all diese^^asee, tH% attesting witness ouglTt to be called to 
prove the execution, if he can be produced. If, indeed, •« 
party to the suit agrees, that the other party should act upon 
the instrument, as if the witness himself had been produced, 
that would dispense with his testfmoiiy. (i) 

The -Sfeubscribing witness is to prove the delivery of the 
deed, or, if the writing is not under seal, the hand-writing 
of the party. It is not absolutely necessary that the witness 
should see the party sign or seal; if he secs him deliver it 
already signed and sealed, or merely sealed, as his own 
deed, it will be sufficient. Signing is not an essential part 
of a deed at common law; but it has been required in some 
cases by act of parliament, particularly by ‘ the statute of 
frauds (2), wdiich expressly directs a signing in all grants 
of a freehold estate in lands, and in some other species of 
deeds; in W'hich, therefore, signing seems as necessary as 

Signing is sometimes made necessary to the execution of 
a power, by the express words of the deed which creates 
the power; and, in such cases, if attestation of the signa¬ 
ture is required, an attestation merely of the sealing and 
delivery will not be sufficient. Thus, in the case of Wright 
V, Wakeford (3I, where a power was created to be executed 
by trustee, with the consent of the cestui que trusts, testi¬ 
fied by ^writing under their hands and seals, attested hy two 
or more credible witnesses, but the attestation expressed only, 
that the deed had been sealed and delivered by the cestui 
que trusts and the other parties in presence of the subscrib¬ 
ing witnesses, the majority of the court of Coramoh Pleas 
determined, that the power had not been duly executed; 
for the question is to be determined by the true construc¬ 
tion of the terms of the attestation, and by that alone; and 
the word “ sealed,” according to its true acceptation and 

(i) Laing v. Raine, % Bos. & Pull. (3) 4 Taunt. 214; M<inii6eld Ch. J. 
Pj- dissenting, Ves. 454. S, C. 

^ 2 ^ St* Oa a* C* 3 * 

ordinary 
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ordinary sense, "^cannot be considered as implying, that the 
parties, who put their seals to the instrument, f^t also th^ 
hands to it, or signed it in the presence of the witnesses. 
It was farther determined in this case (i), that a subsequent 
attestation, indorsed upd^ the instrument after the death 
of one of the cestui que trusts, and expressing that the 
parties had also signed in the presence of the si4)scribing 
witnesses, would not cure the original defect; on the 
ground, that the attestation, to constitute a due and effeo 
tual execution of the power, ought to make a part of the 
same transaction with the signing and sealing, such being 
the usual and common way of attesting the execution of all 
instruments requiring attestation. Sp in the late case of 
Doe on the demise of Mansfield v. Peach (2), where the 
power was directed to be executed “ by any deed or •writing 
under the hands and seals of tl»e parties to be by them 
duly executed in the presence of, and attested ly, two or 
more xsoitnesses^^* and the attestation w’as only of the seal¬ 
ing and delivery, the court of King’s Bench were of 
opinion, that, in order to make a due execution of the 
power in this case, the instrument ought to be mado 
with all tlic forms required by the power, and that there 
must also l>e an attestation of its execution with all those 
forms; and with respect to the second point, which arose 
here as w'ell as in the case of Wrjght v. Wakeford, the 
Court said, it was not necessary to determine at what pre¬ 
cise time the attestation must be made, but that the atte^ 
tation subsequent to the death of one of the parties could 
not give to their act an operation, which it never had during 
the lives of the parties. Where, however, the deed cre¬ 
ating the power directed, not, that the instrument should 
be attested by witnesses, but, that the power should be 
executed by any writhig^ to he signed and sealed in the 
•presence qf two or more witnesses, and the deed in pursu¬ 
ance of the power was expressed to be executed in tlie 
presence of the witnesses, but the attestation applied only 

(t ) Se« 4^0 *7 Ve^, {%) May zi, t9x4, % Maule & Selw, 

'' 576. 
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to the scaling and dcdivery^ the Chancellor ^as of opinion, 
that in sach% case it might be properly left to tlie jury to 
presume, that the deed was signed, as it professed to be, 
in the presence of the witnesses, who attested the sealing 
and delivery (i 

In consequence of the decisions in the cases of 
Wright V. Wakeford and Mansfield v. Peach, (which 
might affect the titles of purchasers, in case the fact 
of signature were not expressed in the memorandum 
of attestation,) an act of parliament has been lately in¬ 
troduced (2), which enacts, ** that every deed or other 
instrument, already made^ with the intention to exercise 
any power, authority, or trust, or to signify the consent 
or direction of any person, whose consent or direction 
may be necessary to be so signified, shall, if duly signed 
and executed and in other respects duly attested, be, (from 
the date thereof, and so as to establish derivative titles,) of 
the same validity and effect, and proveaWe in the like 
manner, as if a memorandum of attestation of signature, 
or of being under baud, had been subscribed by the wit¬ 
ness ; and the attestation, expressing the fact of sealing and 
delivering, without expressing the fact “of signing or any 
other form of attestation, shall not exclude the proof or 
the presumption of feignature.” 

[j 

Sealing Is essential to a deed, but it is not material with 
what seal it is sealed; and any number of parties may use 
the same seal (3); .or, one may seal for the rest with their 
consent, and the deed will be as binding, as if every one 
had put his several serl (4). Thus, where one of two de- 
fen4aitts, in the presence of thd other and by his authority, 
executed a bill of sale for them both, the two defendants 
being partners in the transaction, but there was only one 
seal, and it did not appear whether the seal had been put 
tw ice upon the wax, the Court of King’s Bend^ held, that 

(i) M'Queen v. Fgri^uhar, il Ves. (3) Perkin*,ch. a. s. 134. 

467. 17 Ves. 458. (4) 4 T.and «fte (3). 

(a) St. 54 G. 3. c. i68. 


no 
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no particular mode of delivery was iiei^ssary; and that it 
^was iullificnt, if a party executing a deed, tri&tcd it as liis 
own. The report adds, that the court relied principally on 
the circinnstance, that the deed had been executed by one 
defendant for himself and the oilier, in ihe presence (f the 
other If a bond, executed abroad, is declared upon ill 
the usual form, as a tleed made and scaled by the djifendant, 
and the instrument on being produced appears not to have 
a seal but instead of it a penmark of a particular kind, evi¬ 
dence is admissible to shew, that it is the custom of the 
country to execute bonds in this manner. (2) 

With regard to the delivery, no particular form or cere- 
moi'.y is necessary: it will be sulBciciit, if a party testifies 
his intention in any manner, whether by action or by word, 
to deliver or put it into the possession of the other party; 
as, if a party threw the deed upon a table, with the intent 
that it may be taken by the other,, who accordingly takes 
it; or, if a stranger deliver it with the assent of the party 
to the deed (3). if the deed is made by a corporation, 
actUv'il delivery is not required; an^ fixing the coniraon 
seal, that is, the corporate seal, or any other used fur the 
occasion (4), is tantamount to a deliver}'; but if tbe cor¬ 
porate body had given a letter of attorney to deliver, the 
deed is not their’s till delivery. (5) ^ 

It has been before mentioned, that proof of delivery, 
without any proof of signing or scaling, will be sufficient 
evidence of execution; for the party by delivering a deed, 
purporting to be his own, adopts Uie seal and the signa¬ 
ture. But, under particular circumstances, less evidence 
has been admitted to prove the execution. Thus, hi' a case 
where it appeared that the defendant, a few minutes after 
having executed the deed, brought it to the witness in an 

(1) Ball v.DCmsterville and another, (?) Com. Dig. tit. Evidence, (A. 3), 
4T.K.313. Co. Lit. 36.3, [Note 123.] 

,(») Adam V. Kenr,,.* Bos. & Pull. (4) Perkini|,.c.' 2 . s. 132. 

360. *, - ' >*," . [5j Co. Lit, 36, a. [Note 222.] 
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adjoining room, and desired him to attest it; another at¬ 
testing witntBs was still in the room, where the deed had 
been executed; and it was further proved, that the witness 
was acquainted with the defendant’s hand-writing, and that 
the defendant knew of his being acquainted with it, and 
that the defendant had acknowledged the instrument; but 
there no proof of the act of delivery, and no reason 
was shewn, why the other attesting witness could not be 
nailed to prove the delivery; in this case the Court of 
Common Pleas w^as of opinion, that the whole might be 
considered as one transaction, and that there was suiiicient 
proof of the execution, (i) 


If a deed, or other written instrument, is attested, but 
none of the witnesses are capable of being examined, the 
course then is to prove an attesting witness’s hand-writing; 
and this will be a sufficient proof of the execution; as, 
where the attesting witness is dead — or blind (2) — or in¬ 
competent to give evidence, either from insanity {3), or 
from infamy of character (4), or from interest acquired after 
the execution of the deed ; 5)—or where the subscribing 
witness is absent in a^oreign country (6), or out of the ju¬ 
risdiction of the superior English courts, so as not to be 
amenable to their process (7)—or where he cannot be 
found after strict and diligent inquiry (8) *. The hand¬ 
writing 


(i) Pjjke V. Meats, iBos. & Pull. 
417. Powei V. BUcket, J Esp. N. P.C. 
96. Grellier v. Neale, Pe.ike N, P. C. 

(a) Wood V Drury, i I.d. Rayni. 
73d. per Holt C. J. 

{3; V'li.Abr tit Evidence, {T.b.48) 
pi. Xa.' Burnett V. Taylor, 9 Ves. jun. 
381. 

(4) Jones V. Mason, 2 Stra. 833. 

(j) Goss V, 'I'r.icey, i F. Wtns. 287,9. 
Godfiey v. Noiris, I Stra. 34, Swire 
v.Bell,3T.R.37l. 


(6) Coghlan v. Williamsor, i Doug. 
93. WaUiiv Delincey, 7T. R. a66. 
(c). Adam V. Kerr, i Bos. & Pull. 361. 

(7) Prince v. Blackburn, 2 East, 250. 

1 Bos. & Pull. 361. 

(8) Anon, case, 12 Mod 607, per 
Hok C. J. 7 T. R. 266. Cditliffe v. 
Sefton, 2 East, i8j. 'Crosby v. Percy, 
X Taunt. 365. Parker v. Ho.-kins, 

2 Taunt. 223. Watdel v. Eermor, 
2 Campb. 282. 


• In the case of Cunriffe v. fiefton, (a East, 183.) it was proved that diligent 
inquiry had been made after one of the attesting witnesses to a bond, at the re&i- 
tJence of the obligor and obligee, without being able to obtain any intelligence of 

auch 
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writing of the attesting witness is evidence of eveiy thing 
on the face of the instrument; the sealing an^ delivery will 
be presumed; and it will not be’ necessary to prove the 
hand-writing of the party to the deed, (i) * 

But, in cases, where there is no subscribing witness on 
the deed — or, where the subscribing witness denies having 
any knowledge of the execution, (which is the same thing 
as if there were no witnesses at all (2),) — or, where the 
name of a fictitious person is inserted (3) —or, where the 
attesting witness was interested at the time of the execution 
of the deed, and continues so at the time of the trial (4); 
— or, where the person, who has put his name as sub- 


(1) Prince v. Blackburn,» East. a^o. 
Adam v. Kerr, i Bos. & Poll. 360. 
Wallis V. Delaticey^, 7T. R. »66. (c), 
l.d. Kenyon contra.' 

(2) Crellier v. Neale, Peake. N. P. 
C. 145., ruled by Ld Kenyon. Ley v. 
Bahaid, 3 E^sp. N. P. C. 173, by Ld. 
Kenyon. Fitzgerald v. £lsee, 2 Camjib. 
635., by Lawrence J. Lemon v. Dean, 


ib. 636. n. by T.e Blanc T. (in the case 
of u promissory note). See also Blur on 
V. Toon, Skin. 639. Abbot v. Plumbe, 
I Doug.ai6. Berrows v Lock,xoVes. 
jun. 474. — Phipps V. Parker, x Campb. 
4x2. contri. 

(3) Fasset V. Brown, Peake N. P. C. 

a3- 

(4) Swire v. BeB, J T?.R. 37X. 


--- - - ^ - 

such a person ; this was considered a sufficient ground for letting in proof of the 
hand-wricing of the other attesting witness, who had since become interested at 
administratrix to the obligee, and was a plaintiff on the record. In the case d[ 
Crosby v. Percy (i Taunt. 365.), the court of Common Pleas held, that proof of 
the hand'Writing of an attesting witness had been properly admitted, after proof 
that diligent inquiry had been made for him at his usual place of residence, where, 
in answer to the inquiry, ioforination was received, as also frond the father of the 
attesting witness, that he had absconded to avoid his creditors, and was not to be 
found. In the last case cited, of Wardel v. Fermor (2 Campb. 282.), evidence of 
the bend'Writing was admitted, on proof that, twelve months before, a emnmis- 
sion of bankrupt had been sued out against the subscribing witness, whu kad not 
aj^eared at the time fixed for bit surrender. It is not p^sible, by any general 
rule, t9 ascertain precisely in what cases this proof of the subscribing witness's 
hand'Writing will be admitted. Each case must depend upon its own peculiar 
circumstances. But in all cases it ought to be satkiactorily proved, that a reason* 
able, honest, and diligent inquiry has been made, without any evasion, and without 
any design to overlook the witness. 

* III the case of a deed executed in the East Indies, and attested by a witness 
resident there, the stat. 26 G.3. c.^7. 6.38. enacts, •* that it shall be sufficient to 
prove the hand-writing of the party to the deed, and of the atte^ng witness, and 
tliat the witness is resident in the East Indies.” 
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scribing witness, did so without the knowledge or consent 
of the partied (i); — or if, after diligent inquiry, nothing 
can be heard of the subscribing witness, so that he can 
neither be produced himselfj nor his handwriting proved; 
or iff at the time of the execution, he was of such an infa¬ 
mous character, as to make him incompetent to give evi¬ 
dence: in these cases, the execution maybe proved, by 
proving the handwriting of the party to Uio deed; or, by 
any person present at the execution, though he is not 
endorsed as witness (2); or, by proof of an admission of 
the party himself that he executed the deed. And proof 
of the party’s handwriting is a sufficient ground for pre¬ 
suming, that the deed was, as it purports to be, sealed and 
delivered. (3) 

The simplest and most obvious proof of handwriting is 
the testimony of a witness, who saw the paper or signature 
actually written. But a great variety of cases must conti¬ 
nually occur, where such a direct kind of evidence cannot 
possibly be procured. The writing may be secret, as must 
constantly happen in c^es of a fraudulent or criminal na¬ 
ture ; or, if any person was present, he may be dead or 
unknown. In this ddiciency of positive proof, the best 
evidence, which the nature of the case admits, is the in- 
formation of witnesses acquainted with the supposed writer, 
who, from seeing him write, have acquired a knowledge of 
his handwriting: for in every person’s manner of writing 
there is a certain distinct prevailing character, which may be 
easily discovered by observation, and, when once known, 
may be afterwards applied as a standard to try any other 
specimens of writing, whose genuineness is disputed. A 
witness may thereibre be asked, whether he has seen a par¬ 
ticular person write, and afterwards, whether he believes 
the paper in dispute to be his handwriting. This course 
of examination evidently involves two questions; first, 

Tl) M'Craw V. Gentry, 3 Campb. (iVGretlier v. Ne.ile, Peake N. P. C. 

432. 4 Taunt. 220. I 4 i. Burrows v. Lock, to Vfc.jun. ' 

(z'j Com, Dig. tit. Evidence; (B.3), 474* 
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whether the supposed writer is the person of whom the 
witness speaks, and secondly, if he is the person, whether 
he wrote the paper in dispute. The first is a question of 
identity ; the second a question of judgment, or a compa¬ 
rison in tlie mind of the witness between the general 
standard and the writing produced. 

Th is kind of evidence, lilcc all probable evidence, ad¬ 
mits of every possible degree from the lowest presumption 
to the highest moral certainty. It may be so weak as to 
be utterly unsafe to act upon, or so strong as in the mind 
of any reasonable man to produce conviction. The wit¬ 
ness may have been in the constant habit of seeing him 
write, day after day, for j'cars together, on common trans¬ 
actions, and in the course of important business; and what 
better means can he have of gaining the most accurate 
knowledge of his manner of writing ? On the other hand, 
it may be found perhaps on enquiry, that he has seen him 
write only a few words, many years ago, or only once; or 
the specimens, which he saw, were perhaps slight and im- 
jjerfect, made in a hurry, at distant ^itervals, or from some 
other cause were not the fair average specimens of his 
general style of w’riting, but deviations from the common 
form; in which cases, the impression on die mind of the 
witness will be faint and inaccurate. But whatever degree 
of weight his testimony may deserve, which is a question ex¬ 
clusively for the jury, it is an established rule, that if lie 
has seen the person write, he will be competent to speak 
to his handwriting. (i) 

On the trial of Algernon Sidney, as appears from the 
printed report of that case (2), threfe witnesses were called 
to prove a paper to be his hand-writing; the first said he 
had seen the prisoner write the indorsement upon several 

(i) Loid Preston’s case, 4 St. Tr. ton and Coventry v. Kingston, 8Ves. 
446,7. Francia’s case, 6St. Tr. 70. jun. 438. 474. 
l.ayer’s case, 6 St. Tr. *75. R. v Dr. (aj 3 St. Tr. 80s. 

Henscy, 1 Burr. 644. And see E.iglc- 

bills 
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bills of exchange^ and that he believed the paper to hare 
beffl written by him: this evidence was objeeted to as a 
comparison of handwriting, but admitted: the second wit¬ 
ness said, he had not seen the prisoner write more than 
once, but that he had seen his indorsement upon bills, 
and that the paper was very like it: the third witness said, 
he had seen several notes, which had come to him with 
the indorsement of the prisoner’s name,' and that he had 
paid them, and had never been called to account for mis- 
payment: the whole of diis evidence was received. The 
prisoner, in his defence, still insisted that nothing but 
the comparison of handwriting had been offered as proof 
against him; and the act of parliament, which reversed 
his attainder,^ states the admission of this evidence as one of 
the grounds of the illegality of his conviction. That act 
recites, among other particulars, that “ that there had not 
“ been sufficient legal evidence of any treasons committed 
“ by him, there being produced a paper found in his closet 
“ supposed to be his handwriting, which was not proved 
“ by any one witness to have been written by him; but the 
it juary iwzs directed to believe it, by comparing it voith other 
«* veritings his (i ).^ However, if the printed report of 
the trial is correct, something more than the mere com¬ 
parison of handwriting was laid before the jury; for, ac¬ 
cording to that report, the first witness had seen the pri¬ 
soner wi'ite bis name several times. And, though it may 
be objected to the testimony of the tw o last witnesses, that 
the indorsements, mentioned by them, were not sudiciently 
proved to have been written by the prisoner, that objection 
will not apply to the other witness, whose evidence was 
certainly admissible. The same kind of evidence was ad¬ 
mitted in Lord Preston’s case within a year after the re¬ 
versal of Sidney’s attainder, and has been since received in 
many cases of great authority. (2) 


(*) Cr.ed in Laytr’i case, 6 St.Tr. (i) See also the case of De la Motte, 
* 79 * 1781, in vol. ai. of HoveU’s New Coll. 

of St.Tr.Sio. 
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Another method acquiring a knowledge of hand-' 
writing is by means of a written correspondence. If a 
witness has received letters, purporting to have -be®a 
written by a particular person, on subjects of business, or 
of such a nature as makes it probable, that they w«re 
w’l’itten by the hand from which they profess to come, be 
may be admitted to speak to that person’s hand-writing. 
The same questions occur here, as have been before men- 
tioned in the case, where a witness speaks from having seen 
the person write; and in addition to these, one othef 
question arises, concerning the identity of tlie person who 
wrote the letters; and the admissibility of the evidence 
must depend upon this, whether there is good reason to 
believe, that the specimens, from which the witness has 
derived his knowledge, were written by the supposed 
writer of the paper in question. If this point is clearly 
proved, the witness, who has received the letters, will fre¬ 
quently be able to give more satisfactory evidence than one 
who has seen the person in the act of writing; for the 
latter may have seen him write but seldom, or on occasions 
which were not likely to excite attention; while the otlier 
may have had frequent opportunitidl of re-perusing the 
letters, and the letters themselves, having been written on 
subjects of business, will probably have more consistency, 
and exhibit a fairer specimen of the general character oC 
hand-writing. 

Tlie first reported case, in which the admissibility of this 
kind of evidence appears to have been decided, is the case 
of Lord Ferrers v. Shirle}^, which is thus stated in Fitsf* 
gibbon’s Reports (I). “ Upon a feigned issue out of 

Chancery, directed to be tried at bar,^ whether a deed, pre¬ 
tended to have been executed by tlie Earl Ferrers in the 
year 1683, was his deed or not, several witnesses were 
called to swear to the hand-writing of the subscribing wit¬ 
nesses then dead, and amongst others, one J. J., who would 


(0 P-195* 


have 
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hav'e sworn to the naiq^e .of J. .Cottington, whose name 
WIM 9 on the deed as a wi^ess, because* he had seeift several 
letters written by Cottington;. thereupon he was asked 
whether he* had ever seen Cottington write; to which he 
answered) that he never did, nor ever saw the person that 
w|t>te the said letters, but that his master, (to whom tlic 
letters were written for the rent of a part of the estate of 
the late Earl Fefrors, which his said master held,) informed 
him they w’ere the letters of Cottington, the Lend F^r- 
rers’s steward, who was the person pretended to have at¬ 
tested the deed in question. Jt was.hercupon objected^ to 
his testimony^ because he could not say with any certainty, 
whether or not the . writer of tlie letters was the same 
person that attcstfKl the deed; for Cottington, who was 
supposed to write the letters, might get some other person 
to write those very letters for himf and the counsel in*- 
sisted, that in all casps, where a witness would swear to 
handwriting, he must be able to say, that he saw such 
person write. The court rejected the witness, because he 
could not ascertain the identity of tlie person. But Lord 
Raymond said, It was not necessary in ail cases that 
the witness should hive seen the person write, to whose 
hand he sw'ears; for where there has been a fixed corre¬ 
spondence by letters, and that it can be made out that tlie 
party writing such letters Js the same man that attested a 
deed, that will entitle a witness to sw'car to that person’s 
hand, though he never saw him write.” Page J, said, “ If a 
subscribing witness to a deed lives in the West Indies, 
whose handwriting is to be proved in England, a witness 
here may swPar to his hand, by having seen the letters 
of such person, written by him to his correspondent in 
England, because under the special circumstances of that 
case, there is no othoi? way, or at least the diiRculty will be 
great, to prove the handwriting of such subscribing wit¬ 
ness.” But Lord Raymond difFere 4 , and said, that 
these special circumstances could not vary the reason of 
the thing.” It was further objected to the same witness, 
that iie should produce the letters, that the court and the 

jury 
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jury ratght be idble to judge of Ac resemblance between 
the hand-writing of the letters and that on the deed'; but 
this was over-ruied by the Court, “ because the witness 
migln welMiave acquired a knowledge of the cliar^tjter of 
Cottingtorfs hand-writing, by having seen severat 
written by him.” rule to be deduced from this fcaslfe 

is, that a witness tnay be-admitted to spi^; to a person’s 
hand-writing, if he has seen letters which can be proved 
have been written by him ; but that this antecedent proof 
of the identity of the person is indispensably necessary: 
and further, that hearsay evidence of identity is totally in¬ 
admissible. Tlie case, reported to have been put by 
Page J., is not very clearly stated. If it is understood to 
mean, that where a subscribing witness resides abroad, 
slighter proof of his signature may be given than is neces¬ 
sary in other cases, it certainly cannot be supported; but 
if the meaning is, that his signature may be proved in 
the same manner as if he w’ere dead, by a witness who has 
seen letters proved to be of his writing, the case is war¬ 
ranted by many later authorities, which have been already 
mentioned. And with regard to the last objection, namely, 
that the witness ought to produce the letters, that the jury 
might judge of the resemblance, it appears to have been 
made as a preliminary objection to the admissibility of his 
evidence, and was therefore properly over-ruled. But 
after the witness has been regularly admitted to give his 
evidence, it seems reasonable, that the opposite party 
should be allowed not only to cross-examine as to the 
number and appearance of the writings, which the wit¬ 
ness professes to' iiave seen, but also to call upo]q him 
to produce the writings in court, that the jury may judge 
of the means which the witness had forming his 
opinion. 

Another authority, in support of the rule laid down 
in Lord Ferrers v. Shirley, is Layer’s case(i), on a trial 


(i) 6 St. Tr. Gold v. Jones, x Black. Rep< 3S4. S. P. 
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for high treasoD, where the witness (who had received 
letters from the prisoner on business five years before, 
which he answered, and transacted the business according 
to tlie directions in the letters, and bad been paid for it,) 
was allowed to speak to the hand-writing of a treasonable 
paper charged upon the prisoner ; and, though the witness in 
4iis case hado^ii the prisoner write some years before 
the receipt of tl^ letters, yet independent of that circura- 
ftance his evidence was adjudged to be admissible. If he 
ffhad formed his judgment of the prisoner’s hand-writing 
Cfrom these letters alone, “,if the case had gone no fur- 
llier,” said the Chief Justice, “ nobody could have doubted 
but that, according to the usual course and rules of evi¬ 
dence, the paper ought to be read.” With respect to the 
interval of time, that has elapsed since the witness saw the 
prisoner write, or received letters from him, that is a cir¬ 
cumstance not to exclude him from giving evidence, but to 
be left with all the other circumstances of the case to the 
consideration of the jury. 

This rule of evidence appears not to have been settled 
at the time of the memorable trial of the seven bishops, 
who were tried for a libel in the fourth year of James II. 
In the course of that trial, a witness, called to prove the 
signature of one of the bishops, said be had received let¬ 
ters from him on business, and that he had done what the 
letters required, and that he believed the signature in 
question to be the bishop’s hand-writing, but could not 
swear that those letters were written by him (i). This 
was the strongest evidence in the case, excepting the proof 
of the archbishop’s signature, which was proved by one 
who had seen him write. But Mr. Justice Powell thought 
it an objection to the evidence before mentioned, that 
the witness had never seen the bishop write, and that the 
receipt of the letters was not sufficient, unless he could 
also swear who hjgi written, them. A long and desultory 


(i) 4St.Tr.j3S. 
14 
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argument ensued on the admissibility of the paper in 
question, the counsel for the prosecution insisting, that the 
signatures of the bishops had been proved, and the couH'' 
sel on the other side, that the proof was insufficient. 

Mr. Justice Powell said(i), “he thought the paper had 
“ not been sufficiently proved to be subscribed by the 
“ bishops. It is too slender a proof fo^luch a case. I 

“ grant you,” he added, “ in civil actions .a slender 

proof is sufficient to make out a man’s hand, as by a 
“ letter to a tradesman or a correspondent, or the like? 

“ bilt in criminal causes, such as this, if such a proof is 

“ allowed, where is the safety of your life, or anj man’s 

“ life here?” The judges were equally divided in opinion, 
and the paper was not Ifllowed to be read. 'I'hus it ap¬ 
pears, that at that time the rule of evidence, v/hjeh has 
been mentioned, was Jiot admitted in criminal cases, 
though even then it was acknowledged to be reasonable in 
cases of a civil nature. But this distinction is no longer 
made. If the rule is true in the one case, it must be equally 
true in the other; for the rules of evidence, which are the 
laws of truth, must be uniform and universal. 

In the cases which have been mentioned, the proof of Comparison 
hand-w'riting is founded on a knowledge of the general cha- Writing^ 
racter. The witness is supposed to have formed a standard 
in his mind, and with tha< standard to compare the writing 
in question. But no other kind of comparison will be al¬ 
lowed. It is an established rule of evidence, that hand¬ 
writing cannot be proved by comparing the paper in dispute 
with any other papers acknowledged to be genuine. The 
reason, usually assigned, is, that unless a jury can read, th^ 
would be unable to institute a comparison, or judge of the 
supposed resemblance^); a reason, however, which ap¬ 
pears to be too narrow for a rule of such general applica¬ 
tion. Another reason, for rejecting such a comparison, 

(i) P. 345. N. P. C. ao. Brookbud v, Woodley, 

(«) MeejE^son v. Tboytes, Peake do. n.(b). 
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seems to be, that the writings intended as specimens to be 
compared with the disputed paper, would be brougjit toge¬ 
ther by a party to the suit, who is interested to select such 
writings only as may best serve his purpose, and they are 
not likely therefore to exhibit a fair specimen of the gene¬ 
ral character of hand-writing. It has been thought by 
some an incona^ency in the rules of evidence, to allow a 
witness to compare in his mind the disputed paper with the 
impression which a short and transient view of writings 
may have made upon his memory; yet, on the other hand, 
not to permit the jury to compare it w'ith writings, proved 
to be authentic, present in court, and open for inspection. 
Tlie only answer which occurs to this objection, is that be¬ 
fore suggested, namely, that the #'ritiugs, which are pro¬ 
duced as specimens, having been selected by an interested 
party to serve a present purpose, are open to suspicion, and 
liable to the imputation of contrivance. 

MHien the antiquity of a writing, purporting to bear a 
person’s signature, makes it impossible for a witness to 
swear, that he has ever seen the party write, it has been 
held sufficient, if the witness has become acquainted with 
his manner of signing his name, by inspecting other an¬ 
cient writings which bear the same signature, provided 
those ancient writings have been treated and regularly 
preserved as authentic documents. Thus, where a parson’s 
book was produced to prove a modus, the parson having 
been long dead, a witness who had examined the parish- 
books in which the same j)ai-.son’.s name was written, was 
permitted to swear to the similitude of the hand-writing; 
“ for it was the best evidence in the nature of the thing, 
for the parish-books were not in the plaintiff’s power to 
produce (i).” Hence it may be inferred, that if the parish- 
books could have been produced, they might have been 
brought into court, and a comparison made between those 
signatures and the signature in question. And tliis infer- 

(i) Per Ld. Hardwicke in Cbanc, Dec. 1746, cited in Bull. N P [156.] 


enee 
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. Ik 

cncc is supported by two late cases {i )> in which a signature 
in an entry, purporting to have been made by a person 
long since deceased, was allowed to be compared with an¬ 
other signature of the same person in a deed of settlement, 
and this evidence by comparison was admitted, on the 
ground, that at such a distance of time no better evidence 
of the fact could be obtained, ^ 

In a case, where the question was, whether a will had 
been forged, a clerk of the general post office, who had 
been regularly employed to inspect franks and detect 
forgeries, Avas admitted by the court of King’s Bench, on a 
trial at bar, to speak to the general appearance of the hand¬ 
writing of the will, and to give his opinion, whether it was 
written in a natural or imitated character (2). The judges 
considered it entirely a question of art, which might be 
answered by a witness of skill and experience. Tlie wit¬ 
ness, however, in his examination, admitted that he had 
never detected an imitation of the hanfl-writing of an old 
])crson, who wrote with difficulty, and might be supposed 
frequently to stop; and that they judged principally by see¬ 
ing, whether the letters were what they called painted^ or 
{)assed over by the pen a second time, which might happen 
to any person from a failure of ink. In the same case, 
after the witness had proved that the will was not genuine, 
he Was shewn a paper admitted to have been written by a 

(i) Brune v Rawlins, 7 East, z8z. (a) Revet v. Braham. 4T. R. 497. 
n. (»), ruled by Le Blanc J ; Morewood 
V. Wood, 14 East, 3a8. S. P. 


" In an earlier case, before Mr. Justice Yates, this kind of evidence was re¬ 
jected. The piaintiff in that case, in support of a modus, produced a paper con¬ 
taining i particular of tithes, and said to be the hand-writing of the deceased rector. 
In order to prove tliat tins w.ts the writing of the rector, whose name it bore, the 
plaintiff’s counsel offered to produce several returns of births and burials in the 
parish, purporting to have been made and signed by the same rector; and on com¬ 
paring the signature on the returns with that on the paper, the hand-writing, it 
was said, would appear to be by the same person. But Mr. Justice Yates re¬ 
jected the evidence. Brookbard v. Woodley, Appendix to Vin, Ab. vol. iv. *67. 
Peake, N. P. C. »o. S. C. 
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person suspected of forging the will, and was then asked, 
whether in his opinion that paper and the will hfid been 
written by the same person. The question was objected 
to, .but admitted by the court; yet this was evidently a mere 
comparison of hand-writing, aiid a sort of comparison the 
least of all to be trusted, as it was an attempt to trace a re¬ 
semblance between two jiapcrs, which the writer would 
endeavou’’ to make as unlike as possible, 'i'his subject was 
much discussed in the case of the King v. Cator (i), tried 
before Mr. Baron Hotharn, from which case this distinction 
may properly be made, namely, that persons of skill may 
be called to ascertain whether hand-writing is genuine, 
or whether it was written at interrupted strokes, like the 
writing of a person attempting to imitate the hand of 
another; but that tlicy cannot be asked, whether the same 
hand, which wrote another paper, wrote also the feigned 
paper. 


Sect. II. 

Of the Proof of Wills* 

By the statute of frauds (2), “ all devisees of lands or 
tenements devisable by that statute, or by the statute of 
wills (3) *, or by force of any particular custom, are re¬ 
quired 

(t) 4£sp. N. P. C. 117. 145. (3) St. 3a H. 8. c. t., explained by 

(2) St. 29 C. 2. c. 3. s. j. St. 34 H. 8. c. 


• The statutes of the 32d and 34tli of Henry VIII, gave tlic power of devising 
to such persons only as held by socage, and bad an estate of inheritance in fee- 
nmple. But copyholds, not belngj_ield by socage tenure, cannot be devised under 
these statutes, nor are they made devisable by any clause in the statute of frauds; 
and they are considered to be in their nature not properly the subject of a devise, 
for they do not pass by a will merely as a will, but by will and surrender taken 
together. The practice is to surrender to the use of the owner’s last will, and on 
this surrender the will operates as a declaration of the use, and not as a devise of 
the land itself. A devise therefore of copyhold lands, or of customary Innds 
which pass by surrender and admittance, docs not require any attestation; nor 

wjll 
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quired to be in writing, and signed by the party so devising 
the same, or by some otiier person in his presence and by 
his express direction, and to be attested and subscribed in 
the presence of the said devisor by three or four credible 
witnesses, or else they shall be utterly void, and of no effect.” 

This clause describes the solemnities, which ought to at¬ 
tend the execution, and particularly adverts to the character 
of the witnesses and the situation of the devisor at the 
moment, when the act of attestation is performed. “ That 
the statute had a main view to the quality of the witnesses,” 
said Lord Camden in the case of Hindson v. Kersey, “ will 
appear from this consideration, namely, that a will is the 
only instrument in it required to be attested by subscribing 
witnesses at the time of execution; while leases, marriage 
agreements, declarations, and assignments of trusts, were 
only required to be in writing and signed. These are 
transactions of health, and protected by valuable considera^ 
tions, and antecedent treaties; but a ^1 is often executed 
suddenly in a last sickness, and sometimes in the article of 
death; and the great question to be asked in such cases is, 
whether tlie testator was in his senses when he made the 
will? and consequently the time of the execution is the 
critical moment, which requires guard and protection. 
What is the employment of the witnesses ? It is to inspect 
and judge of the testator’s sanity before they attest, and, if 
he is not capable, they ought to refuse to attest. In otber 
cases, the witnesses are passive, here they ai*e active, and 
in truth the principal parties to the transaction. The tes¬ 
tator is entrusted to their care (i) According to this 

reason- 

(i) Hindson v. Kersey, 4 Burn. Bed. L. 8S. 


win it require a signature, unless a signature is made necessary by the terms of thS 
surrender to the use of the will. Wausfafi v, Wagstaff, % P. Wms. 258. TuffneB 
V. Page, 2 Atk. 37. Carey v. Askew, iBro. Ch. Rep.58. Doe detn. Cook tr, 
Danvers, 7 East, 299. 312. 

* Tltete has been a difference of opinion resecting the RMtanitig of the term 
“ credible,” in the fifth section of the statute of frauds. Lord Mansfield thought 
it inaccurate, and that it had slipped into the statute as a word of course; and that 
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i'ea!;oning, the credibility or competency of the witnesses 
(for the term “ credible” is to be construed in this passage 
as synoninioiiswith competent,”) must be considered with 
reference to the time of attestation; so that, if one of three 
attesting witnesses w'ould have been incompetent to give 
evijlence at the time of his subscribing, (as from want of 
reason, or from conviction of some infamous offence (i),) 
the will is not duly executed within the statute of frauds. 
Upon this principle it was determined, soon after the pass¬ 
ing of the statute, that a devisee could not attest a will, 
under which he took an interest (2). But considerable 
doubts were afterwards entertained, whether the competency 
of such an interested person might not be restored by a re¬ 
lease, payment, or extinguishment of all his interest, so as 
to admit him to prove the execution (3). In consequence 
of this difference of opinion, the legislature passed an act, 
which, (after reciting, that it had been doubted, who were to 
be deemed legal witnesses within the statute of frauds,) 
enacts(4), that “ ^||pny person shall attest the execution 
of any will or codicil, (to whom any beneficial devise, 
legacy, estate, interest, gift, or appointment affecting any 
real or personal estate, except charges on land, &c. for 
“ payment of debts, shall be given,) such devise, legacy, &c. 
“ shall, so far only as concerns such person attesting the 

,(j) Pentloi-k V. M.<ckinder, Wlllcs’ fj) See on this sii,ibjccc Anstey v. 
Ripi 66j. Dowsing, % Stra. 1*53. Wyndh^m v. 

(a) HiUurd V. Jennings,! Ld. Raym. Clietwynd, 1 Burr. 4i<{. Hind^on v. 
joj. Com, Rep. 91. S. C. Kersey, 4 Burn. Eccl. L. 88 . 

(4) St. 25 G. 2. c. 6 . s. !,2. 6 . 


the V. itnesses need not be co"ipetcnt, as that word is understood in law, at the 
thne of the execution. If all the witnesses,'* said Lord Mansfield, “ swear that 
the testator did not execute, if they had at the time the worst characters, and 
had committed the most infamous actions, yet their attestation answers the ne- 
cessaty form, because tlie testator meant to comply with the law, and might not 
know them to be bad men. Objections to the sufficiency of the subscribing wit¬ 
nesses,” he added, “ should be left to be judged of, as cases arise, by general 
principles, by analogy to the law of witnesses in other instances, and by argu¬ 
ments drawn from the nature and fitness of the thing witli regard to justice, con¬ 
venience, and the intent of the sutuie.^ Wyndham v. Clietwynd, i Buir. 
418, 419' 

(C 
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<* execution, or any person claiming under him, be utterly 
“ null and void; and such person shall be admitted a# a 
“ witness to the execution of such will or codicil, within 
“ the intent of the said act, notwithstanding such devise^ 

‘‘ legacy, 8tc. And in case any will or codicil Ihall be 

charged with any debt, and any creditor, whose debt is 
“ so charged, shall attest the execution of such will 
** codicil, every such creditor, notwithstanding such charge, 

“ shall be admitted as a witness to the execution of such 
“ will or codicil, within the intent of the said act: Pro- 
‘‘ vided always, that the credit of every such witness so 
“ attesting the execution of any will or codicil in any of 
“ the cases within this act, and all circumstances relating 
“ thereto, shall be subject to the consideration and deter- 
** inination of the court and the jury, before whom any 
“ such witness shall be examined, or his testimony or at- 
“ testation made use of, in like manner, as the credit of 
“ witnesses in all other cases ought to be considered and 
“ determined.” It had been dctermiqpd, long before this 
act, that an executor, who took nothing under the will, and 
had no interest in the surplus, was a competent witness to 
prove the will in a cause concerning the estate, (f) 

The best proof of the contents of a will is the original 
will itself. An exemplification under the great seal is not 
evidence in an action of ejectment (2); nor is the probate 
of a will in the spiritual court any proof of a devise of real 
property(3), even where the original is lost (4), for that 
court has no power to grant a probate of such devises, or 
to authenticate them on its rolls. But, where the contents 
of a will are given in evidence, not to establish a devise, but 
merely for the purpose of proving a pedigree stated in the 
will, the rolls ol the spiritual court, which has authority to 
enrol, have been thought admissible (5). And similar 

(l) Anon caje, i Mod. 107.; and (3) See ante, p. *1^9. 
see Bettison v. Sir R, Bromley, 1 % East, (4) ^ B-aym. 73s. See St. Legal 
450, where the cases arc collected*, v. .^Xdatn'., X Let Raym, 731; Skinner, 
and suprd, p. 40. 17 4' 

(a) Comberb, 46 (5) See ante, p. 299. 
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evidence hai? been admitted, where a party to the suit had no 
right to thcp: .sseseion of the will, and could not produce the 
original. Thus, in an avowry for a rent-charge, where the 
avowant claimed uiuior a will, which he could not produce, 
as it belonged to llie deviset^ of the laiul, the ordinary’s re¬ 
gister of the will and proof of former })avment.s were held 
to be suliicient evidence against the })laintiffi vrho was the 
devisee of the land charged (i). In such a case, however, 
though the party cannot produce the will, he ought to give 
notice to the other party to produce it. (2) 

The execution of a will is to be proved by the subscrib¬ 
ing witnesses, if they are alive and can be produced. On 
a trial at connuoii law, all the circi 1111 stances may bo 
proved by a single witness; that is, ujmn the supposition, 
that there are two othcis who ^vonld be allowed to give 
the same testimony (3)- If tlio opimsite party disputes the 
reguliu’ity of tlie execution, he may call any of the other 
witnesses; but a devisee will not be obliged to call the 
rest, if one alone can prove all the requisites to establish 
the validity of the will. This is the rule in courts of com¬ 
mon law. Blit on a bill filed in Chancery to establish a 
will, the rule is, that all the witnesses ought to be exa¬ 
mined by the plaintiff. “ It is the invariable practice in 
Chancery,” said L#ord Camden in the case of Hindson v; 
Kefsey (4), “ never to establish a will unless all the wit¬ 
nessed are examined, because the heir has a right to proof 
of sanity from every one of those, whom the statute has 
placed about his ancestor.” 

The facts, to be proved by the subscribing witnefss, are 
that the devisor signed the will, or that another person 
signed in his presence, and by his express direction, and 

S c) Anon, case, Rep. temp. Holt, (4) 4 Burn. EccL L. g$. Ogle v. 

. Ante, f.Z 99 , Cook, X Ves. 177.; Townsend v. Ives, 

(a) See ante, jk. 336. I Wils. »x6. S. P. 

(3) Per Lee C. J. in Anstey v.Dow- 
sing, a Stra. 1254. UulL N. P. 264. 

tliat 
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that tlic witness and two otliers attested and subscribed in 
the presence of the devisor. 

First, as to the signing by the testator, it is not mat^ial Sisnin^ 
in what part of the will he makes his signature. The sta¬ 
tute pi esci ibes no particular Ibrni, and does not require 
him to subscribe, but simply to sign. It was tlierefore 
determined, in a case soon alter the passing of the statute, 
that, if the testator writes his name at tlie beginning or on 
the side, the signing is sufficient (i). But where a will 
consisted of several distinct sheets, some of whicli the tes¬ 
tator signed, and intended to sign the rest, but was not 
able, Lord Mansfield thought this was not a signing of 
the wliole will (2). According to Freeman’s report of the 
case of Lcmayne v. Stanley (3), the Court said, “ It is not 
necessary to write, for some cannot write, and their mark 
is then a sufficient signing; others have their name on a 
stamp, and that is good enough.” In that case also, three 
judges held, that if the testator had put his seal, that 
would have been of itself a sufficient signing within the 
statute; but Levinz J. doubted, on the authority of a case 
in Rolle’s Abridgment, where the court held, that ah 
award, which by the submission ought to have been signed 
by the arbitrator, was not good in law, because k had 
been only sealed. Lord Uaymond ruled in a case (4) at 
nisi prius, and Lord Holt is also reported to have saicF(’f), 
that sealing w as a signing within the statute. But lafeer 
authorities appear to have considerably shaken this doc¬ 
trine (6); and now the established rule seems to be, 
that scaling writhout signing is not a sufficient execution of 
the wilL A bare sealing certainly cannot answer the 

(1) I.emayne v. Stanley, ^Lev. 1. (5) Lee v. Libh, i Show. 68. 

Hilton V. King, 3 Lev. 86. 9 Ves.jun. (6) Smith v. Evans, 1 Wii*. 313., by 
24.8. Parker C. B. and the two other Barons 

(») Right dem. Cater v. Price, present: Grayson v. Atkinson, by Lord 
X Doug. 141. .Hardwicke, % Vet. 459.: Eltis v. Smith, 

(3) P«538. See also Hindson v. x Ves. jun. ii.,by ^rkerC. B., Willes 

Kersey, 4 Burn. Bed. L.92. S. P. per C. J., and Sir J. l$itang«. See also 
Pratt C. J. 17 Ves. 458. 

(4) Warneford v.Warneford, iStra 
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purposes which the legislature had in view; it cannot 
identify the instrument, nor does it boar, like writing, any 
peculiar character. “ The statute,” said Lord Hard- 
wicke, in one of the cases upon this subject (i), by re¬ 
quiring the will to be signed, undoubtedly meant some 
evidence to arise from the hand-writing; then, how can it 
be said, tliat putting a seal to it would be a sufficient 
signing; for any one lua}’ }mt a seal; no particular evi¬ 
dence arises from scaling; common seals are alike; no 
certainty or guard arises from thence.” 

In a late ca'C, where it appeared that the testator was 
blind, the‘'coiirt of Common Pleas determined that it was 
not necessary to read over the will, previous to the execu¬ 
tion, in the presence of the attesting witness (2). “The 
statute of frauds,” said Mr. Justice Heath on that occasion, 
“ only requires that the testator shall execute the will in 
the presence of the attesting witnesses, and, in ordinary 
cases, when that is done, all is done that is necc-^sary to 
be done. In the case of a blind man, stronger evidence 
would be required than the mere attestation of signature, 
but in this case there was that stronger evidence, which 
#»e peculiarity of the case seems to call for. In the course 
of the argument sufficient attention has not been paid to 
the distinction between wdiat shall he deemed a literal 
csu^ffiance with the provisions of the statute, and what 
suffiji^ent proof tc rebut any imputation of fraud. The 
question of fraud is for the jury entirely, and here they 
found the will to be a valid will.” 

' The subscribing witnesses are to attest the signing; but 
the statute does not direct that they,shall see the testator 
sign, or that he should sign in their presence. It requires 
only an attestation of the signing. Now, at the time of 
making tliat act of parliament, and ever since, if a bond or 
deed had been signed by the party, who afterwards ac- 


(i) a Vis. 459, 


(») Lot\£champ v. Fish, 2 New Rep. 

4 >J. 
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kiiowledged it to be his hand-writing before witnesses, 
that was always* cojisidercd to be eviiiencc of tlie signing 
by the person execiiling, and a su^icient attestation by the 
subscribing witnesses (i); and the rule is precisely the 
same, w'hci’e a note or declaration of trast, or any other 
instrument which requires a bare signing, is acknowletlged 
before W'itncsscs. From analogy to these cases, it . has 
been determined in the case of wills, that t!:e subscribing 
w'itness need not see the act of signing, but that it will be 
sniheient, if the testator has acknowletlged to them, cither 
to each separately or to all at the same time, that the will 
is his, or that the signature is his hand-writing (2). An d 
the subscribing witnesses need not express in their attest¬ 
ation, that they subscribed tlieir names in the presence of 
the testator; but whether they did so subscribe, is a ques¬ 
tion for the consideration oi' the jury, to be determined 
upon the evidence. (3) 


The statute requires the witnesses to attest the signing 
and to subscribe, but does not direct that they shall be all 
present at the same time: and although an attestation and 
subscripti(/n by all the witnesses at the same time would 
be the best security againsL fraud and imposition, by- 
making each a clieck upon the other, yet in the interpre¬ 
tation of the statute courts uf law' early determined, and it is 
now an established rule of ])ropcrty, that the witnesses jnsy 
subscribe at several limes (4). An attestation bya'iDbark 
has been adjudged to be a sufficient subscription within 
the meaning of the statute. (5) 


It is not necessary that the testator should declare the 
instrument, executed by him, to be his will, or that the 


(i) aVes.457. 

(a) Stoneliouse v. Evelyn, P.Wms. 
153. Gray«on v. Atkinson, a Ves. 454 
Ellis V. Smith, i Ves. jun. ii. AeWy 
V. Grix. 8 Ves. jun 504. Westbeeth v, 
Kennedy, t Ves. & Bean,. 36a. 

(3) Brice v. Smith, Willei- Rep. » 
4 Taunt, sty. 


(4) Cook V. Parsons, Prcc. in Chan. 
185. Jones V. Lake, zAtk. X77, in 
not. S. P., admitted in z Ves. 438., and 
in 1 Ves. jun. 14. 

(5' liarri»(*n v. Harrison, 8 Ves. 
jun. 185. Addy v.Grix, tb. 504. 
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witnesses sboulil attest every pag^^y or that every page 
should be particularly shewn to them(i). The whole 
will, however, ought to be present at the time of attest¬ 
ation ; for if a person makes a will on several pieces of 
paper, and there are three witnesses to the last paper, and 
none of them ever saw the will, this is not a suflicient 
execution (2}. But unless there is positive proof that the 
entire will was not in the room, the question, whether it 
was so or not, is a question of fact, to be left with all the 
particular circumstances of the case to the consideration 
of the jury. (3) 

The witnesses are to attest and subscribe in the presence 
of the testator; and as the object of this provision was to 
guard against fraud, and prevent the substitution of a 
fake will in the place of the true one, the obvious meaning 
of the statute must be, that the testator should bo in such 
a state of mind, and in such a siiuution, as to be capable 
of seeing the witnesses in the act of subscribing. It will 
not be a good execution, if the testator was in a state of 
insensibility (4), or if it was impossible for him to sec the 
witnesses subscribe. “ It is enough if the testator might 
pta, it is not necessary, tliat he* should actually see them- 
signiDg{ for at that rate if a man should turn his head 
back, or . look offj that would vitiate the will (5).” But if 
the jiury find the fact, that the testator might have seen 
whaitwas passing at the time of the subscribing, then it 
wHl be presumed in favour of the attestation, that the 
testator actually saw what lie might have seen. In one 
case, the testator was sick in bed, and the witnesses with- 
dxsw into a gallery, and there subscribed it, between which 
gfiUery and the bed-chamber (where ti.e testator lay) there 
was a lobby with glass doors, and part of the glass was 
broken (6); in another case, the testator lay in bed in 

(i) Bond V Seawell, 3 Burr. 1773. (5) Per Cur. in Shires v. Glascock, 

(») Per Cur. in Lea v. Libb, 3 Mod. 2 Salk. 687. 

^ 6 %. 1 Eq. Cas. Ab. 403. S. H. (6) Sir G. Sheers’s case, cited Carth. 

(3) Bond V. Seawell, 3 Burr. 1773 81. 

(4} Cater v. Price, x Doug, 241. 


one 
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one room, and ihe witnesses went through a small passage 
into another room, and there set tlieir names at a table in 
the middle of the room, and oj)posite to the door, and 
both that and the door of the testator’s room were opcn(i); 
in a third case, the testatrix sat in lier carriage opposite 
the window oC her attorney’s office, in which office the 
witnesses subscribed their names (z); in all these i^ses, 
(and in others, which n.igljt be mcu'doiied to the same 
effect, differing ordy in their peculiar circumstances,) the 
execution was held u> iie sufficient, the material fact 
proved, that the testator iiave seen the attestation, if 

he had chosen to lool:. 

If one of ihe subscribnig witnesses can prove the execu¬ 
tion, (as, that tl^e If'staior signed in the presence of him¬ 
self and twu other witne; sos, or that he acknowledged his 
signing to each of them, rnai that each of the witnesses sub¬ 
scribed in his presence,) this will be a sufficient }>roof of 
the' will without calling the others. But if the witness, 
who is called, can oi;iy prove his owm share in the trans¬ 
action, as must liuppen, where the testator acknowdedged 
his signing to ihc witnesses s('paratcly, the other witnesses 
ought in tliat case to be t'ailed. If they arc dead, or in-* 
sane, llieir hand-writing, and the hand-writing of the 
testator ought to be proved , it wdll then be a question for 
the jury, whether under tlic circumstances of the case 
it is probable, that all the formalities of the statute were 
regularly observed (3). The clause of attestation generaHy ‘ 
expresses, that tlie w itnesses subscribed in the presence of 
the testator; but such a statement is not absolutely neces¬ 
sary ; and though it is entirely omitted, the omission will 
not conclude the jurj from finding that the will was so sub¬ 
scribed. In the case of Croft v. PaT/let(3), the attestation 

(i) D^vy and another v. Smith, (3) Hands v. James, ft Comyns^ 
j Saik. 395. Rep. 530. Croft v. Pawlet, a Stra. 

(a) Casson v.Dade, i Brown. Ch. C. 1109. Brica v. Smith, Willea’Kep. i. 
99. See also Doe dem. Wright and S. 
others v. Maiufbld, t Maule tu Selw. 
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was, that the will had been signed, sealed, published, and 
declared as his last w'ill, in the presence of the subscribing 
witnesses; the witnesses being dead, and their signatures 
proved in tiie common way, it was objected, that this 
was not an esecution according to the statute of frauds; 
for the signatures of the witnesses could only stand as to 
thc..&cts to which they had subscribed, and signing jn the 
presence of the testator was not one; but the CJourt were of 
opinkm, that this was a matter of evidence to be left to the 
jvLTy, and they gave a verdict in favour of the will. 

If a subscribing witness is abroad, who ought to be 
called if could be produced, his hand-writing mayibe 
proved in the case of a will, as in cases on the execution of 
a deed. And the rule apfwiars to be the same in courts of 
equity. .Thus where a question arose, whether it was ne¬ 
cessary .to send out a commission to examine one of the 
witnesses, who was iii Jamaica, Lord Alvanlcy, then Mas¬ 
ter of the Rolls, held that it was not necessary to have 
his examination, but that the case was the same, as if the 
witness were dead (i): the heir at law, he observed, did 
not make a point of it, but submitted it to the court; 
,.,nnd he cited a case, where it was thought not only un¬ 
necessary, but very dangerous to send the will abroad. 
And in another case, where it was objected that one of 
the witnesses was abroad, Lord Chancellor Thurlow said, 
he ;^ubted, whether the rule had ever been laid down 
so largely, as that the will could not be proved without 
examining all the witnesses, although that had been the 
practice, (a) 

( 

If a subscribing witness should deny the execution of 
the will,, he may be contradicted, as to that fact, by 
another subscribing witness; and even if they all swear, 
that tbe^lrill was not duly executed, the devisee would be 

(i) Ld. Carrington v. Payne, 5 Ves. (a) Powel v. Cleaver, 4 Brown. 
jun.4ix. Ch. C. 504. See Crayion v. Atkinson, 

4 VeE. 4O0. 
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allowed to go into circumstantial evidence to prove the 
due execution (i). If one of the subscribing witnesses im¬ 
peach the validity of the wiU, on the ground of fraud, and 
accuse other witnesses, who are dead, of being accomj^ioes 
in the fraud, the devisee may give evidence of their general 
good character, (a) 

When the subscribing witnesses are dead, -and no'proof 
of their hand-writing can be obtained, as must frequently 
happen in the case of old wills, it will be sufiicient to 
prove the signature of the testator alone. In a case, (3), 
where the hand-writing of two subscribing witnesses yiras 
proved, and no account could be given of thSh third, the 
will being above thirty years old and the testator having 
been dead for twenty years, aif objection was made to'" the 
proof of die will; but the Master of the Rolls aaSd, he could 
not see any distinction in this respect betweeh^ft%ill and* a 
deed, except that the former, not having effect till the death, 
wants a kind of authentication, which the other has; that 
is, from the nature of the subject;, but in this case, Im 
added, I think the proof sufficient; for in a late case in the 
court of King’s Beiwh, Cunliffe v. Sefton (4), an inquiiy 
of the same kind was held sufficient. The Master of the 
Rolls therefore held, that the eacecution of the will had bieen 
sufficiendy proved. 


(x) Austin V. Willes, Bull. N. P. 
264. Pike V. Bedmering, cited » Stra. 
X096. l.owe V. Joliffe, X Black. Rep. 
3 ^ 5 - 


Vi*«upri,p.«3, ^ . 

M<Kenire v. Fraser, 9 Ves. 

(4) Vid. sup. p. 36a. 


♦ InCalthorpe v. Gough and others, (4T.R. 707. n.Ca), 709. n.(f), a will 
thirty years old was not prov^ by witnesses, and it was said at the bar, that proitf 
was not necessary on account of the age of the will; and in support of this a case 
of Msekery v. Newbolt was eked, in which Sir Lloyd Kenyon, then Master of 
the Rolls, decided, that a will above thirty years old should be read yflihout proof, 
although the teatatot had died very recenUy, That point, hovfofK^as not de¬ 
cided in the case of Calthorpe v.-Gough, because the plaiatifl^ the heir at lew, ad¬ 
mitted the wili, and claimed under it. 


Of 
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Of siampingi as a Requisite of Written Instrurftenis. 


^^■yritten instrument, which req[i^res a stamp, cannot b« 
emitted in Cfvidence, unless be duly stamped; and 
no parol evidence will be receitfed of its contents. If, 
theieibrc, the instrument produced is the only legal proof 
of the transaction, and thatulSInnot be admitted for want of 
a proper sgmp, the transaction^,^nnot be proved at all (i); 
as, in an Jkion for use and oebupation, if it appears that 
the defendant held under a written agreement, which for 
wBilt of a stamp cannot be received, the plaintiff will not 
be allowed to go into general evidence; for the agreement 
is the best evkience of the nature of the occupation (2). 
But it may happen, in a variety of cases, that the trans¬ 
action is capable of being proved by other evidence be^ 
sides the written instrument; and the objection arising 
from the stamp acts may be avoided by resorting to that 
other species of proof. Thus, although a receipt, for the 
payment of a bill, on unstamped paper is not admissible in 
evideaiee, yet the fact of paym^t may be proved by a wit¬ 
ness, who saw the money paid; and even such an un¬ 
stamped receipt may be shewn to the witness as a memo¬ 
randum to refresh his memory (3). So in an action on a 
promissory note, tliough Ae plainti# cannot give the note 
in evidence, unless it is duly stamped, yet he will not be 
precluded from recovering on one of the geil^rai counts 
of the declaration, if he can prove an admission of the 
original debt, or give other evidence of a consideration 
received by the defendant (4). And so, when a party to 


(i) R. V. Paul’s, Bedford, 6 T. ft. 
Hodges V. Ptukefordi.i New 
Rep. 27X. 

(a) Brewer v. Palmer, ^Esp. N. P. 
C.aiJ. Doe dem. St. John v^Horc, 
3 £sp.N.P. 0.734. ^ 


(a) RawBert ♦. CoHetr, 4 Esp. Vf. P. 
0.243. »Eait,i46o. 

Farr v. Price, i East,;7. Aires 
V. Hodgson, 7T. R. 443. Tyre v. 
Jones, I East, 58. n. («). Brown v. 
Watts, I Taunt. 353, Wade r. Beasley, 
4ESP.N.P.C.7. ^ 

the 
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the suit admits on the record that, which, if not admitted, 
the other party must regularly prove, it cannot be ne¬ 
cessary to produce that evidence, which would otherwise 
be required. As, where an action is brought upon ah 
agreement, which ought to be stamped, and the form of 
the pleading is such as to make it unnecessary at the tr^l to 
produce the instrument, (as, if it is admitted on fjjre- 
cord, and the trial is upon issues collateral to the exist¬ 
ence of the agreement,) a court of law will not examine, 
whether the instrument is legally available with reference 
to the stamp acts (i), So, w^re a plaintilT filed a bill in 
Chancery for the specific ^Performance of an ^greemeht 
contained in a correspondence between him and the dcr 
fendant, and the answer of the defendant admitted the let¬ 
ters, insisting only, that they did not amount to an agree¬ 
ment, the Court held that such an admission disposed widi 
the necessity of producing the letters, and that no ob¬ 
jection could be taken to the agreement for the want of a 
stamp. {2) 

Written agreements and other instrument^ made in a 
foreign country, are not admissible in evidence in any of 
our'Courts, unless duly stamped by the laws of that 
country; if they are hot obligatory abroad, they cahiibt be 
enforced here. As, where a promissory note had be^ 
made ’in Jamaica, but not stamped ^ it ought to ha^e 
been by the laws of the island, the court of King!^s B^cK 
held that a party could not recover here upon the n6tq(3). 
The party, who takes this objection to the validity of the 
instilment, will have to shew, that U stamp was necessary 
by ^e law of the country; and for this purpbsie an au¬ 
thenticate copy of the law ought to be produced. If a 
person resident abroad desire his correspondent in Bhglalid 
to fill up a bill of exchange, and return it to l#i to bS 
signed^ and he afterwards signs it abroad, vthe bill dt^s not 

(1) Per Ld. Eldon Ch., ii Ves. 596. ( 3 ) Alves v. Hodgson, 7 T. R. *41. 

(a) Huddleston v. Briscoe, zx Ves. Clegg v.Levy, 3 Cemj^. x66. S. P. 
inn. jSj. 
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i<cquire to be staiupeci, as if it had been drawn in, this 
country ; and the rule is precisely the sain^ whether he 
signs bis name as drawer, before or after he sends it oyer 
to this country to be filled up by his correspondent ( 

In the case of Snaith v. Mingay (2), which was an action 
by an indorsee against the indorser, a person resident in 
Ircl^d subscribed his name in tj^p character of drawer, 
and ^erwards as first indorser, on a paper which was 
properly stamped according to the revenue laws of Ire¬ 
land, and had every mark to designate it as a bill of ex¬ 
change; he then sent it oyjs- to this country with autho¬ 
rity to hi^^eprrespondent to in^t the day of the date, the 
sum, and 'Pie name of the drf^ce; and, it did not ap})car, 
that there was any intention of evading the stamp laws, 
or any imputation of fraud in the transaction: under these 
circumstaitces the court of King’s Bc^ch were of opinion, 
that the bill w-as an incipient bill in Ireland, though it was 
completed here, and that, after it had been completed, it 
was to be considered as a bill of exchange from the time of 
its being signed by the drawer; and consequently that ah 
English stan^) was not necessary. 

' > i.- 

is not sufficient that the stamp used is of the proper 
value; the stamp must also be of the proper denominafion, 
that is, peculiar stamp appropriated to the species of 
instrument (3). A receipt-stamp will not avail, if used 
upon a promissory note; nor a note-stamp^ if used upon 
a receipit. So, articles of agreement under seal require a 
deed stamp; an agreement-stamp wiU not be sufficient, 
though it may be of greater value (4). An agreement for 
a house, and also for goods in the house, require a lease- 
stamp ; and, unless it is so stamped, cannot be given in 
evidence as an agreement for the sale of the goods, in an 
action to recover the amount (5). The statute 37 Q. 3. 

(1)1 Made & Selw. 94. (4) Robinson v. ©rybrlongh,' d T. R. 

ta) 11^ 87. 317. 

(3) Stat.37G.3.c.i36. s.i. Stat. (5) Corder v.Drakeford, 3 Tauht. 
48 013. c. ^49. s. 4. Chamberlain v. 38a. 

Porter, 1 New Rep. 30. ' 


c. 13d. 
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c. 136. contemplates tlie mistakes, which may arise Iti the 
use of stamps, and makes provision for those mistakes. It 
enacts, that where any instrument, (excq)t bills, notes, dnd 
drafts,) shall have been stamped with a stamp of a dif* 
ferent denomination, but of equal or greater value than 
that required by law, the commissioners, upon paj'mqit of 
the duty and a penalty'of 5I., may stamp the san^||^h a 
proper stamp. With respect to bills and notes, (which by 
statute 31 G. 3. c. 25. were forbidden to be stamped after 
they were made,) the statute ^the 37th G. 3. provides, that 
bills and notes, which sh^o^e made subseqiient to that 
act, and stamped with aWimproper stamp, ||it of equal 
or greater value than the stamp required, mayne stamped 
by the commissioners on payment,of the duty and a pe¬ 
nalty. But bills and notes before that act remain in the 
same situation as if the act hiid not passed. The statute 
43 G. 3. c. 127. s. 6. provides, that, if the stamp is of the 
proper denomination, it shall not be ineifectual from 
being of a greater value than the stamp acts require. 

Before this act, a stamp of greater value, though of the 
proper denomination, was determined to be insufficient (i). 

In the case of Taylor v. Hague (2), indeed, before the 
statute of the 43d G. 3. the Court held, that a promiiraWy 
note upon a stamp of a higher value than was. required, 
would be available, on the particular ground, that the 
value was composed of three different sums applicable to 
several funds^ to which the duties on promissory notes are 
carriqi. 

, > '4 ■ ' \ 

u , 

A question has often arisen, whether an instrument^ to Where m. 
which several persons are parties, require several stamps, 
or whether a single stamp is sufficient. And the distinc- saiy. 
tion established, is, that if the interest of the parties related 
to one thing, which is the siibject-matter of the iiH^rutnent^ 
or, in other words, if the instrument affects the separate 
interests of several, and there is a community of the same 
subject-matter as to all the parties (3), there a single stamp 


(1) Farrv. Price, t East,55,. 

(»} »£ast,4S4' 

Cc 
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li) 13 East, 946. 


will 
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will be sufKciebt; but where the parties hev^ s^arate in-r 
terests in several subject-matters, there ought to be a sepa¬ 
rate stamp for each party, against whom, or in whose 
favour, the instrument is ofPered in evidence. 

To illustrate the first part of the rule, if a debtor com¬ 
pounds with his creditors, and each creditor sign the same 
deed, Covciianting either to give further day of payment, or 
to take a certain sum as a composition; there, every cove- 
nmit is in fact a separate covenant, and the several deed of 
each creditor, who signs the deed; but the whole being 
only one tr^saction, a separa^ stamp for each person is 
not requires^ * )• So* if several persons bind themselves 
severally in a penalty by one bond, conditioned for the per¬ 
formance of certain acts by each and every of them, such a 
bond requires only one stamp (2). Upon the same prin¬ 
ciple, it has been held, that an agreement relating to the 
prize shares of different persons, though several as to the 
share of each, yet being payable in respect only of one entire 
fund, is only chargeable with one stamp (3); and on the 
authority of this case, die court of King’s Bench deter¬ 
mined in a ve^ late case, that a single stamp was sufficient 
for ah agreement, which several persons had entered into 
for a ^l^ription to one common fund, for the purpose of 
constructing a dock (4). In the case of Jones v. Sandys {5), 
the question was, whether a bmid, in the condition of which 
a mortgage-deed was mentioned, ought to have had two 
stamps; and the qourt held that it was not necessary; and 
in delivering their opinion, they mentioned the cases of bar¬ 
gain and sale, lease and release, mortgage with covenant to 
pay the money, as constantly charged with only the single 
duty* 

But the rule if different, where the instrument includes 
in effect several transactions, and the subj^^matter is 
distinct as to the several parties. Thus, ^ instrument, 

(i) I New Rep. 478. (3) B.nker v. Judine, 13 Eatt, 435. 

(») Bowen v. Ashley, i New Rep. n.(b). 

474. (4) IJavia V. Williams, 13 Easr, 232. 

Is) Barnes, 463. 


con- 



m 


Cli. 9.] as a ReqviskiX '^^ritien Instruments. 

coBtaizring' the admissiofis of several persous to a corpora¬ 
tion, requires as many stamps as ^there are admissions. This 
was determined in the cas» of The King v. Reeks (f), 
where, in a trial at bar on an information in the nature of 
a quo warranto, to prove the admission of the defendant, a 
paper was produced, containing the admissions of the de¬ 
fendant and four other burgesses, which paper was 
only with one stamp; it was th^ objected, on the part of 
the court, that this paper having only a single stamp could 
not be admitted to be read in evidence; for the statute 
9 & 10 W. 3. c. 25. s. 27.” enftets, that a certain duty shall 
be paid for every piece of ptrehment or paper m)on which 
any admission into any corporation, &c. sha]^>e written, 
and the 59th section enacts, that “ if any instrument or 
writing by that act intended to be stamped, shall, contrary 
to the intent thereof, be written or engrossed by any person 
whatsoever (not being a known ofliccr, who in respect of 
any public office or employment shall be entitled to write 
the same,) upon parchment or paper not stamped according 
to that act, then there shall be paid over and above the 
duty for such instrument ten pounds; and, that no such 
instrument shall be pleaded or given in evideneet. in 
any court, or admitted in any court to be gopd qr avai¬ 
lable in Jaw or equity,' until as well the said d^ty as ten 
pounds should be paid, &c. and a receipt product ffir the 
same, &c.;” under this section of the act it was insisted, that 
the instrument in question, being an admission of five per'^ 
sons to be burgesses, ought to have five stamps; that it 
could' be good for none for the unceitkinty, or at most it 
could be good only for one; if hi was good for any, it must 
be for the first named i but the defendant w'aa tlie foird 
name, and therefore it could not be good for him. And of 
thw opinion, as the report adds, was the whole court, after 
argument The counsel for the defendant then bffored^ in 
evidence four other distinct pieces of parchment, bearing 
date on the day mentioned in the information, each of them 
being duly stamped, which imported the several admissions 

(i) a Ld. Harm. 1445. a Str. 7x6. S. C. 

C c 4 and 
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fuid swearings of the four burgesses last named in the other 
parchment, and one of them the particular swearing and 
admission of the defendant. But the witness who produced 
these pieces of parchment proved that the entries were not 
made upon them, nor were any of them stamped, till near 
two months after the day on which they bore date; and, 
an objection being taken on this ground to the single in¬ 
strument, which stated that the defendant aloim was ad¬ 
mitted and sworn, th©^ Court was clearly of opinion, that it 
could not be admitted in evidence; for by the act the ad¬ 
mission is to be on paper or parchment, stamped at the 
time; otherwise it is not to he given in evidence, till the 
penalty is ^id, and certificate tliereof produced. 

In the case of The King Reeks, which has been just 
mentioned, the instrument first offered in evidence pur¬ 
ported to contain the admissions of five burgesses, and it 
does not appear, that the single stamp, which was im¬ 
pressed, applied more to the defendant’s name than to any 
of the others. This circumstance distinguishes that case 
from two othejrs lately decided, Powell v. Edmunds (i), and 
Doe on the demise of IS^r Joseph Copley v. Day (2), in 
which a paper containing contracts by several persons rela¬ 
tive to (different things, though stamped with a single 
stamp, was adjudged to be good evidence as to one of the 
contracting parties, because the stamp appeared to be ap¬ 
plicable exclusively tc^^his name. In the first case, the 
paper contained an agi^ment signed by the defendant for 
a lot of timber, and underneath a second agreement with 
another person for a different lot; this last had pencil 
marks drawn across it, as if for the purpdSe of striking ft 
out; the stamp was affixed on that part of the paper on 
which the defendant’s agreement was written, and below 
was the stamp officer’s receipt for a penalty for making 
the above agreement.” An objection was taken on the 

(a) 13 East, 841. See also Wad- 
dington v, Franci*, 5 Esp. N, P. C. i8», 

ground 


(1) ia£ast,6. 
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ground of there tfdng a liingie stamp, which was overruled 
tit the trial, and afterwards by the court of King’s Bench. 
In the other case(i), the paper contained a variety of in¬ 
dependent lettings of land between the landlord and a 
number of his tenants, one of whom was the defcndant ; 
the stamp was affixed opposite the defendant’s name, and 
it appeared from the receipt of the stamp-officer, that the 
money was paid for affixing it after the commencement of 
the action, and only a short time before the trial; the in¬ 
strument also appeared, when produced in evidence, to be 
cancelled with black lead pencil marks as to every nairie 
except that of the defendant, and it was not proved that 
the instrument was not so cancelled at the time when the 
stamp was affixed. Under these circumstances, the Court 
held that the single stamp was intended to be applied to 
the contract with the defendant, and consequently that 
the paper was admissible. “ If, indeed,” said Lord Ellen- 
borough C. J. the instrument had been required to sub¬ 
stantiate the several contracts with the different tenants, no 
doubt there should have been a stamp affixed to each, al¬ 
though the same terms of agreement applied to all; one 
stamp has been only held to be sufficient upon ’'hn instru¬ 
ment affecting the separate interests of several, where there 
has been a community of the same subject-matter as fo all 
the parties. But here it sufficiently appears fi’om the cir¬ 
cumstances of the case, that the stamp was meant to be 
applied to the defendant’s signature^’’ 

When a stamped instrument has been once used for one 
purpose, it cannot be altered without a new stamp. If the 
parties have altered their original intention, and make a 
new instrument different from that which they originally 
contemplated, a new stamp will be necessary (2). If a bill 
of exchange, for example, has been once effected, khd has 
issued in a perfect form from the drawer to the acceptor, by 
whom it wa#iteturned with his acceptance to the drawer, 

(1) T3 East, 241. See also, Wad- (2) 15 East, 418. 
dington v. Francis, 5 £$p. N.P. C. 182. 
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it cannot be altered without being re^st^us^ed. Thus, iu 
the case of Bowman v. Nichol (i \ where a bill of exchange 
had been drawn on a proper stamp, payable 2i days after 
date, and, while it continued in the hands of the drawer, 
was altered with the consent of the acceptor to be made 
payable 51 days after date, and was again altered to 21 days 
after date, subsequently to the time of its becoming payable 
according to its original form; the court of King’s B^ch 
held, that, at the time when the last alteration was made, 
the operation of the bill, as it originally stood, was quite 
spent; that it was a new and distinct transaction between 
the parties ; and that there ought to have been a neW stabip. 
So where a promissory note, payable by the defendant'^O 
the plaintiff or order (2), was originally expressed to be for 
value received, but, on the day after it had been signed 
and delivered by the defendant to the plaintiff, was with 
the consent of the parties altered by the addition of the 
words “ for the good will of a lease and trade,” the Court 
held, that the alteration was a material one, because it was 
evidence of a fact, which, if necessary to be inquired into, 
must otherwise have been proved by different evidence, and 
also because it pointed out the particular consideration for 
the note, and put the holder upon inquiring, whether that 
consideration had passed ; a new stamp was therefore ne¬ 
cessary, for the want of which the note could not be received 
in evidence. The same rule is equally apf^icable to the 
case of an accommodation bill. (3) 

By the 13th section of the stat. 35 G. 3. c. 63., (rds^ng 
to stamp-duties on sea-insurances,) it is provided, “ that* 
nothing in that act shall be construed t#extend to pro¬ 
hibit the making of any alteration, whidh may lawfully be 
made in the terms or conditions of any policy of insurance 
duly stamped, after the same shall Imye been underwrittije% 

(i) 5T.R,537. See also Master 343; «se of «|^ccompiodation- 

V, M>Uer, 4 T. R. 320. Cardwell bill. IW 

V. Martin, j Campb. 79; 9 East, (a) Knill v. Wflliams, loEast,43i. 

190, S.C. Bathe V. Taylor, 15 East, (3) Calvert v. Roberts, 3*Canipb. 

413. Calrert v. Roberts, 3 Campb- 343, 

12 
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or to require any additional stamp-duty by reason of such 
ai^eradon, so that such alteration be made before notidk 
qf the determination of the risk originally insured, and^ the 
pripinlum or consideradon, originally paid or contracted 
for, ^hall expeed the rate of lo shilling per cent, on the 
sum insured, and so that the thing insured shall remain 
the property of the same persons, and so that such al- 
teradcHi shall not prolong the term insured beyond the 
period alio>yed by this act, and so that no additional or 
further sum shall be insured by means of such alteration.” 
On the construction of this clause, in the case of Ken¬ 
sington V. Inglis(i), where the policy was “ on goods and 
specie on board of ship or ships sailing between the ist of 
October 1799, and the ist of June 1800, being the pro¬ 
perty which should first sail to a certain amount, and 
upon the vessels carrying the goods,” and a memorandum 
was written on the policy, and subscribed by the defend¬ 
ant, on the nth of June 1800, before any notice of the 
determination of the risk had been received, by which 
memorandum it was agreed to extend the time of sailing 
to the first of August following, in this case the court of 
King’s Bench held, that the memorandum did not require 
a stamp; for although the time of sailing was extended, 
yet no new subject of insurance is introduced by the me¬ 
morandum, but the object insured continues the same. 
In another case (2), which occurred upon the same clause, 
where the policy was originally on ship and outfit^* 
from London to the South Seas, but after the sailing of 
the ship was altered by consent of the underwriters, and 
declared to be “ on tibe ship and goods,” instead of ship 
and mUfiti the Cpurt determined that m the ou^r, origi¬ 
nally insured, was essentially different from goods, which 
were afterwards mqde the subject of insurance, the policy 
ifl. altered state required an additional stamp, /nie 
question is, said Lord Ellenborough C. J., in delivering 
the judgmei^qf the Court, whether that part of the pro- 

(i) 8 East, *73. (») Hill v. Patten, 8 Eaa, 373. 

vision. 



vision, which requires that " the thing tnstir^d 'shall re* 
main' the property of the same person” has been in this 
case complied with, llhe words, “ the thing insured idiall 
remain the property,” -’appear properly to require and 
apply to one identical and continued subject-matter of 
insurance; such subject-matter aV, aJxmg remaining the 
property of the same proprietor, and to be ill-suited to a 
case like the present, where the thing last insured is, not 
only in fact, but in name and kind, (as a specific subject of 
insurance)' essentially different from the thing first insured, 
and which begins also to have an existence at a different 
and much later period than the other, and when the thing 
first insured scarcely, or in a small degree only, remair^ or 
continues to exist at all.” 

•Kft 

But where an alteration is m^e in''an instniment with 
the consent of all parties, in order to correct a mistake, and 
to make the instrument consistent with the (»*iginal inten¬ 
tion of the parties, there it has been held, that a fresh stamp 
k not necessary. Thus, in the case of Kershaw v. Cox (i), 
where a bill had been drawn, payable td the defendant but 
not payable to order, the defendant, on the day after the hfll 
was drawn, indorsed it over to the plaintiff, without advert¬ 
ing to the omission of the words “ or order;” on the same 
day the plaintiff returned it to the defendant to get the 
omission rectified, and the drawer then inserted the words; 
here there was strong^idence to shew, that the omission 
was by mistake, for tl^bill was intended to be negotiable, 
and, as such, immediately indorsed, as if it had been drawn 
payable to order, and, as soon as the omksion was disco¬ 
vered, it was rectified by the proper partr^; the learned 
Judge, therefore, who tried the cause, left; it to the jury to 
ooDsider, whether the words afterwards added had be^ 
originally intended to have beenlnserta^, but were omitted 
by mistake; and, the jury finding this to be the case, it was 
ruled, that a fresh stamp was not required. Hie point was 

(i) 3 Esp. N, P. C. 846. cor. Le Blanc Jcited loEast, 435, and ij East, 417, 

after* 
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afterwards draught before the Court King’s Sench, on a 
motion to enter a nonsuit, and thc^lteration was adjudged 
to be allowable under the stamp Ittcts; having been mode 
merely ftsr the purpose of ri|ctifymg a mistake in drawing 
the bill contrary to the ints^tion of the parties. In an^ 
other case, which occurs upon diis subject, where an action 
was bxxmght against the defendant as acceptor of a bill of 
exchange (1 )5 it appeared that the defendant and another 
person being indebted to plaintiff, agreed to give him 
a .bill of exchange, to be drawn by the one and accepted by 
the oUier (the defendant); instead of this they sent him a 
promissory nqte made by the one and indorsed by the 
other, wliich the plaintiff immediately returned, that it 
might be altered into a bill of exchange according to the 
agreement, and the alteration was accordingly made; an 
objection was taken, on th^ ground, that the instrument re¬ 
quired afeesh stamp; but Lord EUenborough C. J. ruled, 
that the stamp impressed was sufficient to render the in¬ 
strument available, since it had not been negotiated as a 
promissory note, ctnd tlie alteration might be treated as die 
correction of a mistake, according to the terms of the ori¬ 
ginal agreemept. 

•r > 

- - , ' if ‘ 

So, when a bill of sale of a ship, in reciting the cerdff- 
cate of registry, stated Guernsey as the port, where the c^- 
tiftcate w'as granted, instead of W^mouth, and in this 
state was executed, but the mistaka^eing afterwards disco¬ 
vered was rectified with the conseiS^f all parties, and the 
deed delivered denovo(2);' the question was, whether this 
second delivery made a new stamp necessaiy; Lord Ellen- 
borough C. J., in delivering die judgment of the Ckmrt, 
referred to statute 26 G. 3. c. 60* s. 17., whiq|i enacts^ 
that a bill of sale of a registered ship, Which does not truly 
and accurately recite the certificate of registry in wolrdi at 
leiigdi, shall be utterly null and void to all intents and 

(i) Webber v.MHddoGkS)3 Campb.i. (^1 others. Assignees of 

Doyle, V. Parkin, z» East, 47 r. 

purposes. 
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purposes. ** This bill of whdl firit 

was, from the ift the iiecital oF th^ chrtificfj|te bF 

gistry, to all intents,null aftd vdid; It-look 
no efTect #hatevcr Fronlf^ts liipit delivery; and the stlini^ 
impressed npon it was wfaol^ inoperative. Hiis diefefct 
ah>se not from intcnhon^ ^ht from mis^ke. Hib" instru¬ 
ment, as first executed, %as not what tfife p&rties iiibdiit tb 
execute; it not in the ^tt?, in which it was ^ first 
intended tb be, till it was Aftfered. 't'hils is hot thb of 
substitutibl^ a nefr' and sefcond contract, id the plabb '6f a 
preceding effectual ohi, upon a change of intention in the 
parties; but merely making the contract \i'hat it ori¬ 
ginally intended to have been; and in such a case, where 
the instrument upon its first execution was void to all in¬ 
tents and purposes, where its insu£|lciency arose frdfti a 
mere mistake, where in conseqi^ce of that mistake it w^ 
not in the state in which it was intended tb have been when 
it was so executed, and where upon its second execution it 
is only put into that state which was originally intended, 
we think it is not going beyond the fair spirit of the stamp- 
laws to hold, that upoii siich second execution, being the 
first which was effectually operative, a new stamp hot 
requisite.” So, the mistake of an agent, in declaring the 
interest in the margin of a policy tb be on a ship by a 
wrong name, may be rectified by inserting the true natne, 
without a fresh stamp, (i) 

TL 

Written instrumeniir have be^ admitted in evidence 
without a stamp, in certain cases, where they Were pro¬ 
duced merely to piove something coliater^ and not fot 
the pTupose of being enforced between the parties, end 
where it Jras not material to consider, whether the instru- 
vc^SB^ were good or availafaie m law. In the cash of Hol¬ 
land t. Baffin (a), whidi was an s^ion to teeb^dr 
several sums of money fori^ted by MSuring tickets in the 

{l) Robinson v. Touray, x Maule (a) Peske's N. P. C. 

Sc Selw, 217. Sawtell v. Loudon, 

5 Taunt 359. 


lottery. 
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lottery, contrary to the statute 22 G. 3, c. 47. s. 13., Lord 
Kenyon i^ld, that an instrument,, ppporting to be a policy 
of insurance, might be given inVe^dence, though jn^ 
stamped as a policy; for suc^,a contract is declared by the 
act to be illegal and void, and could not ha\e i^n intended 
by the legislature, as an object of tarnation. And in an 
action of debt for bribery at an election (i), und^ the stat. 

2 G. 2 . C. 5f4* s. 7., Lord EUenboroughll. J. held, that an 
unstamped promissory note, pfgrable to the defendant, which 
a witness said he had given for the re-payment ^f money 
received by him as a voter from the defendant (one of the 
candidates), might be admitted as evidence of the transac¬ 
tion, to corroborate the testimony of the witness. So, an 
unstamped receipt may be shewn to the witness, as a me¬ 
morandum, in order to refresh his recollection of a fact 
there stated (2). So, the unstamped part of an agreement 
is admissible, on the part of' the plaintiff, as st'condary evi¬ 
dence of the agreement, after proof of notice to the defend¬ 
ant to produce the stamped part, which is in his posses¬ 
sion (3); and there can be no difference in thw respect, 
whether the plaintiff has specially declared upon the agree¬ 
ment, or merely, offers it as evidence in the course of the 
cause. So, in the case of a parish-settlement, although 
a general hiring cannot be presumed from the mere fact of 
service, where the service has been performed unddr written 
articles of agreement, which are not admissible in evidence 
for the want of a proper stamp, yet, where the question is, 
whether the service commenced aft# the expiration^ of the 
articles, they may be inspected for the purpose of ascertain¬ 
ing whether they would apply to the subsequent service (4). 
And, upon the ^me principle, it should seem. In an action 
for the non-delivery of goods, if the contract is proved by 
parol evidence, and it should appear that the parties made^ 
a contract on unstamped paper, the Court may insp^^t the 

(1) Dover v. Maestaer, 5 Esp. N. (3) Garnons v. Swift, i Taunt. 507. 

P, C. 9a. Waller v. Horsfall, i Cainpb. 501. 

(2) Rambert v. Cohen, 4. Esp. N. P. (4) v. Pendleton, 15 Ease, 449. 

C. 213. Jacob V. Lindsay, z East, 460. 455 * 

See ante, p. 209. 386. 
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instrument, to see whether it applies to the goods, which 
are the subject qf ; ani^.if.they are Jiot included 

the contract, ipridence would'be pi^erly ad¬ 

mitted (a pptl^ agreement mfy be recovered in an 
acUeH^iOC ^pj^er, though iuiii^mped(2}; and, .in such an 
actie#> it w^i^t be .i>ea|iiaiy to give notice to the other 
party ^ (^geenent (g). So^ iu an acdon for 

money len4iih|ti^the pj^ntdF proved, that he had advanced 
the money to the ^etendeijilk^ho.^^ him a note hir the 
amounj^^Biipipnstamped paj^, and the deieac^.waa,. that he 
had been induced to^ve the note in a state of intoxica¬ 
tion, without having received any part of the money, I^iord 
Ellenborough C. J. held, that the note might be inspected 
by the jury, as a cotempprary writi^, tp prove or (^prove 
the fraud imputed to the phuntiff. (4) .. 

A paper, purpprtii^ to be n^ill of exchange or promis¬ 
sory note, may be given in evidence, though unstamped, 
to support an indictment for forgery, or for uttering with a 
knowledge of the forgery (5)^ for, the,stamp acts being 
revenue laws, aud*not inj^nded to adect the crime of for¬ 
gery, cannot alter the law respecting, i^ the stamp is not, 
properly speaking, any part of the instrument but merely 
a mark impressed on the paper, to denote the payment of 
a duty, and is collateral to,the ipstnunent itself:^ and as to 
the statute enactiqg (6), “ that no promissory note, bill 
of exchange, &c., pot stamped, as therein directed, shall 
be plfaded or given i||^vidence in any court, or admitted 
in any court to be good, or available in law or equity,” 
the l^isiature thereby meant only to prevent their being 
given in evidence, when they were proceed upon, to re¬ 
cover the value of the money thereby secured. It is cer- 

(1) East, 455. S C. JLee’s case, 1784., 1, Leach Cr. 

(2) Scott V. Jones, 4 Taunt. 865. C. 293- (a). Mwon’s case, 1795., 

is) Ih., and see ante,p. 339. a Eastiji^.9J5.'‘R6cfaiistt?Case; 1796, 

(4j Gregory v. Fraser, 3 Campb. 3 Leach, Cr. C. 81 r. Davies’s case, 

454. i 796 » a East, P. C- 9 j 6 . See Whit- 

(5) Hawkeswood’s case, 1783., well v. Ditnsdale, Peako, N. P. C. 168. 

I Leach. Cr. C. 393 ,3 East, P. C. 95^. (6) St. 31 0 .3. c. 35. s. 19. 

tain 
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tain that no holder of such an instrument as the present 
could, if itdiad been genuine, h{||e founded an action upon 
it, and ^'iren it in ^idencejpif note; but it £5 

equally certain, that it might hi^'-bnii given in evidence 
on other occasions, as, for If a {>ers^ negcniatiug 

it were to be sued lR>r indictedp'iipon the o& 

fence of negotiatmg such an inSitiK^rt^t there 

is no doubt, but that it might be giv^ia^ evidence j and 
this instance shews most otear^'^thaf ire was properly re¬ 
ceived in evidence cm the' trf# of this indhK||sient, not¬ 
withstanding the seeming prohibltia 7 words in the sta¬ 
tutes.” (i) 

In the case of The King v. Pooley (2), the prisoner was 
indicted under the statute 7 G. 3. c. 50. s. i., which 
makes it a capital felony ibr any person, employed in re¬ 
ceiving letters, to secret# any letter containing a bank¬ 
note, or any warrant or draft, &c. for the payment of 
money. It appeared at the trial, that the draft contained 
in the letter, which the prisoner had secreted, was drawn 
above ten miles from the banking-house; the^'prisoner’s 
counsel then objected, that, as the draft was on unstamped 
paper, it was not a valid order for the payment of money, 
and therefore not within the statute, on which the prisoner 
was indicted; and they founded this objection on the sta¬ 
tute 31 G. 3. c. 25., the fourth section of which exempts 
from stamps only such orders for the payment of money 
as are drawn on a banker residing within ten miles of the 
place where the order is made, and the nineteenth section 
provides, that no bill, note, draft, &c. shall be pleaded or 
given in evidence in any court, or admitted in any court 
to be good, useful, or available in law or equity, unless 
they are written on paper duly stamped. This point was 
reserved at the trial, and the case was afterwards argued 
before the Judges in the Exchequer-Chamber; when the 

(i) By Grose J. in delivering the (2) 5 Bo& P;iU, 311. 
opinion of the judges in Reciili»is’ uase, 

2 Leach, Cr. C. 813, 
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objection taken on the part of the prisoner was, first, that 
which has been stated, n^ely, tliat the draft in question 
was not a draft for t^q,^p|^ment iJf ntoney, within the 
meaning of t^ie stai. ^^*3* c. 50. and, secondly, 

that the ia^^c^eut, w:hfch avierred, that the* draft was in 
force at Uic tipe of the had not been, proved, 

as froiTRb the % stamp the draft had never been 

available. '>|'i|^,.jppinion of the Judges. w'as not publicly 
declared: but the']|^riso]^r;|^W pardon for^he ot- 
fence ch^jgpd in the indictment; and he was afterwards 
tried (i) dh the second section of the same act, which 
makes ^it a capital offence for any person to rob any -mail 
of a letter or packet, or to steal or tfike any letter from 
any mail, or Irom any place ft)r the receipt of letters, &c. 
It was objected at the second trial, that the draft, be¬ 
fore^ mentioned, being on unstan^cd paper could not be 
received in evidence as ,a medii^ to shew that the prisoner 
had stolen the letter; but the Court over-ruled the objec¬ 
tion, being of opinion, “ that the draft, though unstamped, 
might Ijc admitted in evidence for collateral purposes, 
though net for the purpose of recovering the money men - 
tioned in it, and the evidence was accordingly received.” 
Here the paper was not ofierod in evidence as it was on 
the former trial, as a draft for tlie payment of money, but 
merely as a paper contained in the letter, and the fact of 
the prisoner having this paper in his possession, was evi¬ 
dence against him ofliis having stolen the letter, in which 
it was contained. 

An objection, similar to that wliich was taken on the 
R)rmcr trial in the last case, was again in the case of 
The King v. GiIlson(2). The indictment was for felo¬ 
niously setting fire to a certain house with intent to defraud 
an insurance company; at the trial, a policy of insurance 
was given in evidence on tht'T^ko»f the prosecution, by 

(i) 3 Bos. & Pull. 315. And this {%) z Taunt. 
part of th^ case is reported in x East, 

Ft Cr., addenda, xvii. 


10 
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which the prisoner's goods, in a house there described, 
were insured against fire, and up^n this policy a memoran- 
<lum was indorsed, Statinggoods insured had 
been removed frot^t the house di^ribed in, the policy to 
another house mentioned iifi^'the ineinoran^^, in which 
last-mentioned house the jif’iso»er was chargiid with having 
committed the felony; the polic^»v%s lumped, 

but the memorandum had no stamp; the objection 
taken for the prisoner Was,'■thht itt sup]^6tt of the charge it 
was essentially necessary to s^ew, that thcri^pubsisted a 
legally effective contract, and that, bythe €9Cpress provision 
of the stamp-acts, the memorandum in question not. being 
stamped could not be given in evidence, or be good or 
available in any manner whatever; and a distinction was 
drawn between this case and the above-mentioned, where 
an unstamped forged tcNjtrument was admitted in evidence 
against the party charge#with having forged it, or with 
uttering it knowing it to be forged. The point was re¬ 
served for the opinion of the Judges, and argued in the 
Exchequer-Chamber; and judgment afterwards given 
at the Old Bailey, that the prisoner should be dh^harged. 

If an instrument, which ought to be stamped, is proved 
to have been lost, parol evidence of it’s contents may be ad¬ 
mitted, without proof of tlic stamp being regular; it may 
be presumed under the circumstances of the case, that the 
instrument w^as duly stamped, wliere the contraiy is not 
shewn (i). In the latest case upon this point, on a qucstiojii 
of settlement between two parishes (2), it appeared tliat an 
indenture of apprenticeship, which had been regularly ex¬ 
ecuted thirty before, was delivered to the apprentice 
at the end of the term, and lost; that a premium was 
paid with the apprentice; and further, that the parish in 
which he had served under the indenture, had for many 
years treated him as one of their parishioners; on the other 


(i) R. V. East.Knoyle, Burr. Set. (i) R. v. LongBuckby, 7 East, 45. 
Case, 151. 1 Bolt. 547. S.C. R.v. 

Badby, i Bott. 549 , S. 1*. 
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side it was proved by the deputy register and comptroller of 
the apprentice duties, vt^a^it did not appear that such an 
indenture had been^st^pap^ with the premie^ stamp, or 
enroUedj hcotn the tim^f the date t(3||iie time of the trial 
of the appedt;. but the Cot^ of King’s Bench were of 
opinion, thair tl^ Court were right in uming, 

that the indtmture^had been properly stamped. “ The 
question b^9|.;lhe Justices,” said L^rd Ellenborough, 
•• was, whether tne.presuiip^on, that .aU was rightly done 
after the l||pse of so many years, was sufficiently rebutted 
by the negative evidence of the officer; they thought not, 
and we cannot say, tliat they have done wrong; for the 
presumption of law is to be favoured, and against the 
negative evidence they may have set the possibility of an 
irregularity in the returns made to the office.” 

If an action cannot be brought upon an agreement, until 
it is stamped, it must be stamped before the commencement 
of the action: but if it is an agreement, which may be 
stamped on the payment of a penalty, then it may be 
stamped daring the action (i). In some cases the legis¬ 
lature has declared, that the paper cannot be stamped after 
it has been written, as in stat. 35 6,3. c. 63. s. 14. con¬ 
cerning sea-insurances (2). In other cases it is declared, 
that a penalty shall be incurred by writing on unstamped 
paper; and that the instrument is not available in evidence, 
until the duty and penalty are first paid, and a receipt for 
them produced, and until the instrument is marked widi a 
proper, stamp (3). Jlere the dd^ may be cured by 
having a proper stamp affixed, which may be d<me by 
paying the duty, together with the penal^&r not having 
the instrument stamped within the time limited (4}. In 
other cases the legislature only impose a penally for not 
having the instrument duly stamped; and in these, though 

(i) 9 Ves. jun. aj*. YZ V«s.jun. laAnn, st.a. c.p. St. J7G.3. 

V.136. s. a. 

(a) Roderick v. Hovil, 3 Caint>b.io3. (4) R. Bishop rf Chester, 1 Sera, 

(jj St. 5 & 6 W.& M. e. ai. s. ix. 634. 
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the party would be babble to a penalty, yet the paper may 
be given in evidence, n-though :*Hrfs^mped (i). It has been 
before mentioned (y, that the deiile^a!tt| after paying money 
into court, in an ^non on^bill W exchan^^ cannot ob¬ 
ject to the sufficiency ofjme stamp. Thp "payment of 
money- admits the validity of tfl instnmnei^^ 

t « * 

By the stat. 4 ^ G. 3. c. 140.(3), 
preseht'^tamp dutie^^every-l^lsemeAt, minute or memo¬ 
randum of agreement, (not particuli^ly exemfSiy,) that is 
made in England under-hahd only^* or made in Scotland 
without any clause of registration, is liable to a stamp in 
proportion to the number of words contained, when the 
snl^ect~matter is of the value of 20I. or upwards, whether the 
same shall be only evidende of a contract, or obligatory upon 
the parties from its beii% a written instrument. 

An agreement is to be stamped in proportion to the 
number of words, which it contains, not according to the 
number of items agreed upon. But if the partis add 
another item to an agreement, which is already complete 
and has been executed between them., an additional stamp 
ought to be annexed, to make such new item available. 
As, if two perSbns lay a wager, and write it down in the 
form of an agreement, which is stamped, and afterwards by 
another agreement, indorsed on the first, they consent that 
the bet shall be doubled; here there ought to be two 
agreement-stamps, or the party cannot recover on the last 
bet (4). A written acknowledgment of the payment of 
money, stamped as a receijit, is evidence of the fact of pay¬ 
ment, although^ there may be other writing on the same 
paper amounting to an agremnent, provided this does 
not in any manner controul or qualify the former part. (5) 

(i) R. V. Pearce, Peake N. P. C. 7J. (4) Robsem v. HalJ, Peake, N. P. C. 

(st) Israel v. Benjamin, 3 Campb. 40. 127. Lord Kenyon was of opinion, that 

Ante, p. X43. the plaintiff mi^c recover on the ori~ 

(3) See also St. 23 G.3. c 58. a 3. ginal bet. But the plaintiff was no»> 
St. 35 0 .3. c. 30. s. I. St. 37 G. 3. suited on another ^int. 

c. 90. s. X. 6. (5) Grey v. Smith, x Campb. 387. 
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A cognovit being a mere acknowledgment of an account 
without any mutuality, does^oot require a stamp. But if 
there be any thing of agreement beyond the mere authority 
to enter a cognovit^' tlil^n a stamp ^comes necessary, 
'rims, where the defendant ga^e. a cognovit to tile; plaintiff 
on unstamped paper, by which He agreed to confessl that the 
plaintiff had 'sustaini^ ft- damage in the action to the 
amount of 30I.,' i(c>n>^hich no judgment was to be entered, 
unless the defendant made in pajmient of the sum 

of 5I. by iiulalments, together with costs to be taxed, the 
Court held, that, in consequence of the terms which had 
been added, the paper in question amounted to an agree¬ 
ment ; but that it was an agreement for less than 20I., and 
therefore not liable to a stamp. (i) 

The following. particulars arc exempted from stamp- 
duties imposed on agreements. (2^ 

1. Any label or memorandum containing the heads of 
insurances to be made by the Royal Exchange Assurance 
and London Assurance. 

2. Memorandum or agreement for granting a lease or 
lack, at rack-rent, of any land or tenement, under the yearly 
rent of 5*1. 

Whetlier a paititmlar agreement is to be considered as a 
lease, (in which case it will require .a lease-stamp,) or merely 
as. an agreement for a lease, must depend entirely on the 
intention of the parties, as it is to be collected from the 
whole of the instrument. If the words arje that the one 
party thes thereby demise, &c., or that the other party 
shall have, &c., and no other words appear to qualify the 
expression, they are to be construed as a lease (3), And 

(1) Ames V. Hiil, % Bos. & Pull. 150. (3) Drake v. Monday, Cro. Car. aoy. 

Reardon v. Swahy, 4 East, i88. S. P. Maiden’s case, Cro. El. 33. j T. R. 

(2) St. i|8 G.3. c. 149. See also 167. 

St. 23 G.3, c. 58. S.3. St. 35 G.3. C.30, 

s. X. 6. fct. 3 7 0.3" 9 ®* s. X. 6. 
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H^here the instrument appears to have been intended to 
transfer a present interest, or where it contains words qf 
present demise without any thing to shew that the parties 
had in contemplation a mere exeisutdty coutj’act, the in¬ 
strument will be oonsiderec^^ibs an actualJcase, notwith¬ 
standing there may be a stipulation for exeeuting a subse¬ 
quent lease under seal (i). If indfecdthtewqilds’do not import 
immediate possession, (as where k is ag^4 ^he party 
shall have and enjoy tlie la^) &c.) such a stipulation 
would warrant the conclusion, that the instrument was in¬ 
tended, not as of itself a perfect leaser, but as an agreement 
for a lease. (2) * 

3. Memorandum or agreement for the hive of any la¬ 
bourer, artificer, rnangfacturer, or menial servant. 

An agreement for the alignment of an apprentice from 
one master to another is not within the meaning of this 
clause.; the term “ hiring” not being applicable to an 
apprentice. (3) 

4. Memorandum, letter, or agreement made for or re¬ 
lating to the sale of any goods, wares, or merchandize. 

Upon this clause it has been determined, that an agree¬ 
ment by the defendant to take a share of some goods, 
which had been bought by the plaintiff on their joint ac¬ 
count, and to pay for them at a certain time, is an agree¬ 
ment relating to the sale o ' oods, and therefore exempted 
from a stamped duty (4); so also is an agreement by a 
broker to indemnify his principal, for whom he bought 
goods, from any loss on a re-sale (5); or a guarantie for 

(i) Harrington v.Wise, Cro. El. 486. (a) Doe dam. Jackson Ashhumer, 

Tisdale V. Sir W. Esiex, Hob. 34. Bax- 5 T. R. 163. And see Coore v.Clare, 
ter V. Brown ,'4 Black. 973 - Barry v, aT. R. 739. 

Nugent,Vited,5T.R.i65,7. Poole v. (3) R- v-St-Paul’s, Bedford, 6 T.R. 

Bentley, afcampb. 486, 14 Ei i, 168. 453. 

3, C. Tempest v.Rawling, 13 East, 18. (4; Venning v. l.eckie, 13 East,7. 

(5} Curry v. Edensor, 3 T. R.544. 

tlie 
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llic payment of goods, which a third person was about 
to purchase to a certain amount (i); or a receipt for the 
price of a horse containing a warranty of soundness. (2) 

An agreem^t for the msAing of goods is^a mere exe¬ 
cutory contract for work to be done, not for tfee sale of 
goods; conse^pt^ntly it is not within the mcemption(3). 
But a written meEaorandum»' ordering goods to be made, 
but.tnc^ proving ihe contract between die parties, may 
be admitted'in evidence.widiout aistamp, as it is not an 
agreement. (4) 


An agreement for the sale of crops growing on certain 
lands, to be delivered afterwards, has been detenmined to 
be an agreement for an interest in land, and is therefore 
not mcempted as a sale for goods f^). “ The subject- 

matter of the agreement,” said “Mr. Justice Heath, in the 
case of Waddington v. Bristow (5), “ must be taken with 
reference to the time at which the contract was made. 
Now at that time the crops did not exist in the state of 
goods.” And Mr. Justice Chambre said, “ Though I 
admit that a conti’act for the sale of so many hops as 
twenty-two acres might produce, to be delivered at a dis¬ 
tant day, might fall within the exemption of the act, not¬ 
withstanding the hops were not in the state of goods at 
the time of the contract made, yet I cannot think the pre¬ 
sent agreement within the exemption, since it gives an 
interest to ihe vendee in the produce of the vendor’s land.” 
But where the owner of a dose, cropped with potatoes, 
agreed to sell them at a certain rate, and the purchaser 
was to take them up immediately, the court of King’s 
Bench held, that this agreement was not. for any interest 


(l) Warrington v. Furbor, 8 East, 
a4«' 

(a) Skrine v. Elmore. % Campb. 407. 
(3) Towers v. Sir J. Osborne, r Stra. 
506., 7T.P. 17, Buxton V. Bedall, 
3Ea»t,303. 


(4) Tngram v. Lea, a Campb. jai. 
Is) Wadttogton v. Bristow, 2 Bos. 
& Puli. 453. Crosby v. Wadsworth, 
6 East, 6 o 2. Emtnerson v. Heelis, 
% Taunt. 38. 


in 
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in the land(i); and the distinction, taken between this 
and the two cases just mentioned, was, that there tlie con> 
tracts were for the growing crops of bops and grass, (and 
therefore the purclmsers of the crops had an immediate 
interest in the land, while the crops were growing to ma¬ 
turity,) bttt here the land was to be considered as a mere 
warehouse for the potatoes, till tlje purd^asers couM re¬ 
move them, which was to he deme immediately. So, 
where the agreement was. to{;^U’ all tlfo potatoes gi’owtng 
on a certain piece of land of the defendant, and the plain¬ 
tiff to dig them up and carry them away, the Court hdd, 
that the contract was confined to the sale of the potatoes, 
as mere chattels, and that nothing else was in jthe^ con¬ 
templation of the parties, (a) 

5. Memorandum or agreement made between the master 
and mariners of any ship or vessel, for wages, on any 
voyage coastwise from port to port in Great Britain. 

( 

6. Letters containing any agreement (not before ex¬ 
empted) in respect of any merchandize, or evidence of such 
an agr^meut, which shall pass by the post, between mer¬ 
chants and other persons carrying on trade or commerce in 
Great Britain, and residing and actually being at the time 
of sending such letters at the distance of 50 . miles from 
each other. (3) 

i . ' 

A letter written by an(v who managed another person’s 
trade, tp a creditor, promj^ng to pay a debt whidi arose 
in the regular course, has t^en h^d, to come within the 
letter and spirit of this exemption. (4) 

(x) Parker V. StanSand, xzEaat, (3) Leigh v. Banner, z £sp.N«P. C. 

36a- 403- 

(i) Warwick v. Bn;|ce, % Maule & (4) M‘K.eazie v.BaBk8,5T.R>X76. 

Scl. aoj. 
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CHAP. X. ^ 

Of the Admissibility of Parol Ppidrnce to vary, or 

discharge Written Instrumeids, 

- M' 

'^HE order, in 'which it hi.^iroposed loti'cat of this in¬ 
tricate and extensive aufeAi^t, is, . First to consider in 


what cases paml evidence is adtnlssiblc to explain am¬ 
biguities in written instruments; Secondly, whether pa¬ 
rol evidence is admissible to add to, vary, or discharge 
written instruments; and, Tliirdly, to consider the rule 
of evidence on this subject, established in courts of equity. 


Sect. L 

QT the Admissibility of Parol Evidence to exjdain Ambigtiities. 

There are two sorts of ambiguities of words, says Lord 
Bacon (i); the one is called ambrgnitas latens, the other 
ambiguitas patens. The first occurs, where the deed or 
instrument is sufficiently certain and fi-ee from ambiguity, 
but the ambiguity is produced by evidence of something 
extrinsic, or som6 collateral matter out of the instrument; 
the latter kind is such as appears on the face of the instru¬ 
ment itself. 

Lattnt am- In the first case, the ambig^y, which is raised by ex- 
fctguitj. trinsic evidence, may be explained in the same manner. 

Thus, if a person grant his manor of S. to one and his 
heirs, ^ far there appears to be no ambiguity; but if it 
should be proved, that the grantor has the manors both of 
South Si and North S., this ambiguity is matter in fact, 
and parol evidence may be admitted to shew, which of the 
two manors the party intended to convey (2). So, it was 

(x) Bac. Elcin., rule 23. (1) Bac* £lem., ib. 

resolved 
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resolved in Lord Cheyney’s case (i), if a person has two 
sons both baptized by the name of John, and conceiving, 
that tlie older who had been long absent is dead, devises 
his land by his will in writing to his son generally, and in 
truth the eldelris living, in this case theyton^gcr son may 
in pleading or in evidence allege the devise t<f him, and if 
it is denied he may produce witnesses to prove his father’s 
intent, that be thought the otl^er was dead; dr, that at 
the time of making’his isdll, named 'his son John the 
younger, and the writer left ont the addition. No incon ¬ 
venience, adds Lord Coke, can arise, if an averment be 
taken in such a case; for he who see^^the will, by which 
land is so devised, cannot be deceived by any secret aver¬ 
ment ; when he sees the devise to the testator’s son John 
generally, he ought at his peril to inquire which John the 
testator intended, which may easily be known by himj who 
wrote die will, and by others who were privy to the intent; 
and, if no direct proof can be made of his intent, there the 
devise is void for its uncertainty. 

When a devise in a will is to a person, designated by a 
Christian and surname without any other description, and 
no such person appears to c^aim the legacy or to have been 
known by the testator, parol evidence may be admitted to 
shew', that both the names have been mistaken by the per¬ 
son who took the instructions for the will; as, in the 
case of Beaumont v. Fell (2), where a legacy was bequeathed 
to Catharine Earnley, and the name of the person who 
claimed the legacy was llhertrude Yardley, the Court 
established the claim, observing how very material it was, 
that no such person as Catharine Earnley claimed under 
the will. Here, there was no ambiguity' on the fac^of the 
will, but the latent ambiguity was introduced by extrinsic 

(i) 5 Rep. 68 b. See «bo Altham'fi set v. Sweetj AmbL Bradwin v. 
case, 8 Rep. 155. Hob. 34. Jones v. Harpur, Anabl. 374. Parsons v. Par- 
Newman, i Blackst. 60. Harris v. Bp. sons, i Ves. jiin. a66. 3 Ves. jun. 34*. 
of Lincoln, % P. Wms. 136. Smith v. Coney, 6 Ves. jun. 4a. Doe 

(a) 2 P. Wms. 140. See also Dow- de«. Cook v, Danvers, 7 East, 303. 

evidence, 
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evidence, and the same kind of evidence also shewed, that 
there was a person of the name of Gertrude whom the tes¬ 
tator called Gatty, which name the person who drew the 
will mistook for Katy; in this case, therefore, parol evi¬ 
dence was adwtted to £^ew die latent amy^ity, parol 
evidence was’^atso admitted to explain it. So, where the 
testator bequeathed lus stock iii a particular hind, and it 
appeared, that he had not at the time of making his will or 
alWwards any stock in thai^ funi^ ^vihg sold out some 
time before and purchased into ah^ner fun^ evidence was 
admitted to shew whence the mistake arose, and the legacy 
was satisfied out of the new fund, into which the testator 
had purchased (i). So, where the devise was of all my 
farm and lands called Trogues-farm, now in the occupation 
of A, C.,** the court of King^s Bench were clearly of opinion, 
that two closes in the occupation of L. M., but forming a 
part of Trogucs-farm, would pass under the devise; and 
that a written notice from the testator to L. M. had been 
properly admitted in evidence, to shew that he considered 
them as parcel of his farm called Trogues-farm (2). Here 
the devise was sufficiently comprehensive to include the 
whole of the lands, and ought not to be narrowed by the 
defective description of the occupation. 

In the instances, which have bemi just menlioncd, it is to 
be observed, that, unless the evidence had been admitted, 
the will could not have taken effect. In the first case, no 
person was to be found corresponding with the description 
in the devise; in the second, ^ t^ator had no property 
in the funds, out of which he appointed die l^acy to be 
paid; and in the third, if the closes in question were not to 
be included as part of the devised &rm,^ the word << all” 
in the devise would not be satined. And die question on 
the admissibility of parol evidence, in sura cases, will de¬ 
pend principally upon this, namtdy, whether the evidence 


(i) Selwood T.Mildmay, 3 Vcs. jun. (2) Goodritle dem. Radford v. Sou- 

thern, x Maule Sc Selw. 299. 


is 
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is neccssaiy to give an effective operation to the devise, or 
whether, without that evidence, there appears to be suffi-r 
ciciit to satisfy the terms of the devise and the intention of 
the testator as expressed on t)ie face of die will. If tlie 
testator^ has V|eff property whiph correspon<||, with the de¬ 
scription tn^e will, extrinsic evidence is admissible to 
shew, that he intended to include other property not within 
that description (In the case of Whitbread v. May (2), 
where the testator^ jbai^tngi^^dcyta^ all his estates in trust for 
his son for life with remainder over in strict settlement, &c., 
by a codicil afterwards revoked his will “ so far as it re¬ 
lated to his estate at Lushill, in the c^nty of Wilts, and 
Hearne and Buckland, in the county of Kent, which he 
devised to his son in fee,” it appeared, that at the time of the 
devise the testator laid lands in the parish of Hearne and in 
several other parishes, all which he had purchased by one 
contract from one person; evidence was then offered to 
shew that the testator, by the description of his “ estate at 
Hearne,*^ meant to designate and include not only the 
lands in that parish, but also all tlie other lands which be 
had purchased at the same time. This evidence was received 
at the trial, subject to the opmion of the Court above; and 
the Court of Common Fleas were afterwards equally divided 
in opinion on the question of its admissibility. In a much 
later case (3), however, which was very similar to the last, 
the Court of Common Pleas adjudged such evidence to be 
inadmissible. UTie question there was, whether on a devise 
of the testator’s estate of Ashton f parol evidence could 
be admitted to shew, that the testator intended by tliat de- 
scription to devise all his maWnal estate, which consisted 
of two manors in the parish, of Ashton and another manor 

(1) Doe dem. Brown v. Brown, ' the ground of the rejection of fridmee. 

11 East, 441. 3 Taiuit.l 47 . . .1 The devise was of the tesiaepr’s •* w/afe 

(2) 2 Bos. ft Pull. 5 at Coshdm'* aaA evidence was offered, 

(g) Doe dem. Sir k. Chichester v. to shew, that the testator intended to 

Oxenden, 3 Taunt. 147. ^..fnoiign for, devise .other.luremue&.besides.tliote at 
anew trial was made in Mich. t6nn Cothdm, uhich was refhsed. And the 
1814, in the case of Doe on the demise Court of King’s Bench were of opinion, 
of Brown v. Green, (which was tried by that the evidence had been properly 
Mr. Justice'^l>aUBS at Gloucester,) on rejected, and refused to grant a rule. 


m 
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in the adjoining parish; the Court of Common Pleas, after 
hearing two arguments, determined against its admissibility. 
The Chief Justice, Sir James Mansfield, in delivering the 
judgment of the Court, after premising that he had felt 
considerable ^ubts on the street in constsijtiefhce of the 
case of Whitbtfeid v. May, in which case the Court w^as 
equally divided on the admissibility of parol evidence, ad¬ 
verted to the case of Beaumont v. Fell (i), and to the simi¬ 
lar case of Dowset v. Sweet’(2), ^lid 'Ctoserved «bn these 
cases, that although it was hot exjh^sly s^l^ to have been 
necessary to receive the evidence in order to give effect to 
the will, yet that ground of determination might be in¬ 
ferred. “ It will be found,” said the Chief Justice, ** that 
the will would have had no operation unless the evidence 
had been received. But, in the case now before the Court, 
the will has an effective operation without the evidence 
proposed; every thing will pass under it, that is in the 
manor or parish, or what he would naturally call his Ashton 
estate. This will be an effective operation; and, this behig 
so, the case in this respect differs from all the others; be¬ 
cause'in them the evidence was admitted to e:8:plam that, 
which without such explanation could have had no opera¬ 
tion. It is safer not to go beyond this line. Only those 
premises, therefore, will pass under the devise, which arc 
in the manor or parish of Ashton.” 


In the case of Thomas v. Thomas (3), where the testator 
had devised to his grand-daughter Mary Thomas of Llcch- 
lloyd, in Merthyr parish, it appeared, that at the time of 
his death he had a grand-daughter of the naipe of Elinor 
Evans, one of the lessors of the plaintiff, who lived in the 
place and parish named in the will, and also a great-grand¬ 
daughter, Mary Thomas, the defendant, the only person 
of that name in the family, but who liv^^ in another place, 
and had never been in Merthyr parish; the plaintiff’s 
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(3)6T. R. 671. And sec J^ord 
Walpole V. Lord Cholmosdeley, 7T.R. 
X38. 
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counsel at the trial offered parol evidence to shew, that 
the person, who drew the will, had made a mistake in the 
name of the devisee; and Mr. Justice Lawrence received 
the evidence (i}, subject to the opinion of the court above 
on its adtn^ibility; but jury were ^'opinion, that 

the name had not been inserted by niistak(|i^nd therefore 
found for. the defendant on the first count, which laid the 
demise from Elinor Evans, the admissibility of this evi¬ 
dence did not a^jierwai^/orin. any part of the argument. 
After this finding cff . th^a jury, the question was between 
Mary Thomas and tha^plaintiff on a demise from the heir 
at law, and in this stage of the cause tjb.e defendant’s coun¬ 
sel ofiered evidence of declarations made , by the devisor 
previous to the making of his will, expressive of his regard 
for the plaintifij and of his intention of giving her die pre¬ 
mises .in dispute. But this evidence was rejected, on the 
ground, that nothing dehors the will could be received to 
shew the intention of the testator, which could only be 
collected from the words of the will itself, after the removal 
of any latent ambiguity in the description of persons or 
other terms in the will. And tliis opinion was afterwards 
affirmed by the court of King’s Bench. “ If there had 
been no person,” said Lord Kenyon, “ to answer the 
description of grand daughter, living at Llechlloyd, in 
Merthyr parish, I should have rejected the description, 
and have said, that the devise applied to Mary Thomas; 
but it appears, that there is another person an^w'ering that 
part of the description, who is also (in another part of the 
will) an object of the testfstor’s bounty. Then, as there 
are two parts of tlie descrijition not ^answering to Mary 
Thomas, who is named in this clause of the will, we are 
left to conjecture, who was incimt by the devisor; but the 
law will not allow an heir at law to be disinherited by con¬ 
jecture. And w^ regard to the other question respect¬ 
ing the rejection of evidence,” added Lord Kenyon, “ it 
was properly rejected; the supposed declarations having 

(i) See 8 Viii. Ab.3t4. pi. 29.: and Hampshire v. Pierce, S 
by Lawrence J, 6T»R. 678. See ante, p. 412. 

been 
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been made by the testator, long before the will was made: 
but, had they been made at the time of making the will, 1 

should have thought them admissible evidence/*, 

/ 

j 

.Patent am. If ^ 9laii$e in a, deed, or w|^ or any other ioetrument, is 

biguity. 5Q ambiguously or defectively expressed, that a court of 
law, which has to put a construction on the instrument, is 
unable to collect the intention of the part}^, evidence of 
the declaration of the party cf^inpt admitted io explain 
his intention; but the clause wdlvhe void on account of its 
uncertainIn many cases an apparent uncertainty may 
be removed by cdllecting the general intention from other 
passages in the writing, so as to make the whole con¬ 
sistent ; or by a reference to some event, or some other 
writing, or some medium of explanation, adverted to in 
the instrument. But when, after comparing the several 
parts of a written instrument, and collecting all the lights 
which the writing itself supplies, the intention of the par¬ 
ties - still appears to be uncertain, parol evidence of their 
intention is not ailmissible. Ambiguitas patens,” Lord 
Bacon (I), (that is, an. ambiguity apparent on the deed or 
instrument,) “cannot be helped by averment; and the 
reason is, because' the law will not couple and mingle 
matter .of speciality, which is of the higher account, with 
matter of averment, which is of inferior account in law: 
for, that were to make aU deeds hollow,' and subject to 
averment, and so in effect to make that pass without deed, 
which, the law appoints, shall not pUss but by deed. It 
holds generally,” he adds, “ that all ambiguity of words 
within the deed, and not oill of the deed, may be helped 
by construction, or in some ca ses by election, but never 
by averment, but rather shall make the deed void for 
uncertainty.** 

And in the ease of a will, if any devise is expressed doubt- 
and with uncertainty, the only construction, which it 

‘fw (i) Bac. E'.era. rule »3. 
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* 

is capable of receiving, is by comparing it with the other 
parts of the will'; the declarations' of the testator are not 
admissible to reilibve the apparent ambiguity, or to explain 
his intention. As, for example, if the devise is to one of 
the sons who Imf/i^verai son$,%ich an uncer¬ 

tainty in the ckscription of the devisee cannot be explained 
by pardl proof (r), ' So in a case* where the testator made 
dispositions in hisK.^wtU to sevel^l persons, among others to 
his wife-and nieo^^wh^taievr^ only women mentionetl in 
the will, and theti dwiiddl^* to<^her” a phrdcuiar estate for 
life, the i|ue 5 tidn waff iwhether paroi evidence could be 
admitted, toshew which .of the two was fiitended; the Lord 
Chanodior refused to receive it, on the ground that it 
would tend to put it in the power of witnesses to make wills 
for testators; the Court held, that though the term “ her^ 
was relative, it was to be referred in this case to the wife, 
because in other parts of the will it seemed to relate to the 
wife; but expressly excluded the parol evidence offered to 
explain the will (2). However, courts of law as well as 
courts of ^equity will admit evidence of the situation and 
circumstances of the parties, for the purpose of assisting 
them in putting a construction on wills, that are not clearly 
expressed; as, in the case of Masters v. Masters (3), where 
the testator, after having bequeathed a legacy to the poor 
of two hospitals in Canterbury, (naming th«n,} bequeathed 
another sum in his codicil “ to all and evdy the hospitals,*^ 
the second bequest was adjudged nat to be void for uncer¬ 
tainty, but to have been intended for all the hospitals in 
Canterbury, as it appeared in evidence, that the testator 
lived in Canterbury, and had in his will taken notice of 
two hospitals there. But evidence of tlm value of the estate 
devised, or of the amount of the testator’s property, will not 
be admitted in order to raise an argument in favour of a 

(i) a Vern. 614. Sir J. Eden v. Ewl trf Bute, 3 Bl’o. Perl. 

(a) Castlcwn v. Turner; cited aVes. C, 79 * v, Burt, t T. R. 701. 

317. wood V. Mildmay, 3 Ves. juH-^^jlo, 

(1) iP. Wms. 4*0, See also Harris 6Ves. 396. r3Ves. 174. i 5 Vea, ^l4. 
V. Bifchop of liincoln, % P. Wms. 1 3J. Herbert v. Reid, 16 Ve% 4JSi. 
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particular construction; whatever may be amount, the 
general rule of construction must prevail, (i) 

A blank in a will, for the devisee’s name, is an instance 
of apparent ambiguity, and jpMrol evidence, cannot be ad¬ 
mitted to shew what person’s name the testator intended to 
insert (2). But on a bequest to a person, whose surname 
was mentioned with a blank left foP'dbe Christian name, 
the party who claimed the l^aqf, was allowed not only to 
prove acts of kindness and constant affection on the part of 
the deceased, but to shew further that tiie testator had said, 
“ he would provide for him, and that he had left him 
something by his will (3);” and in another case, where only 
one initial appeared in the will, (th^bequest being “ to 
Mrs, G.,” without any other description,) the Chancellor 
refen*ed it to the master to receive evidence, to sliew who 
was the person intended to be described by that initial (4). 
The distinction between these cases is, that in the former 
there is no description whatever of a devisee, and whether 
(he testator had selected any person as the object of hi« 
devise is entirely uncertain on the face of the will; but in 
the two last cases, the testator has given some description, 
and tliough it would appear too slight and general for the 
information of strangers, yet to persons, well acquainted 
with the testator, it might be sufficiently full and distinct; 
in the first of these two cases, the testator might not have 
known the Christian name; in the other, the description in 
the will might have been the only one, by which the testator 
used to designate the claimant. 

When a blank is left in a written agreement, wliich 
need not have been reduced into writing and wouki have 
been equally binding, whether written or underwritten, 


(1) Doe dem. Handsoii v. FyMes, 
Cowp. 833. Standee v, Standen, a Ves. 
j'ln, 593. RichardioH v. Fdmonds, 
7 T. K. 635. 


(a) Baylh v.Tlie Attorney-Geneial, 
2 Atk. 239- Castledon v. 'i'urner,3 Atk. 
aj 7. Hunt V. Hort, 3 Bro. Ch. C. 311. 
(3) I’rite V. Page, 4 Ves. jtin. 680. 
(4; Abhotv. Mtis,sic,3Ves.jun. 14 ■, 

(as, 
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(as, if the agreement were to deliver goods to the anidnnt 
of less than ten pounds, and a blank were left for the 
quantity of goods to be delivered,) in such a case, it is 
presumed, in an action for the non-performance of; the 
contract, parol evidence soight be admitted to shew the 
quantity, for which the parties agreed; for a memorandum 
in writing was not required in this ease l^y the statute of 
frauds, and the pK^osed evidence would not contradict 
any part of the written . agreement, but merely supply an 
omission, where nothings need have been cxpi'essed. And 
vphere a written instroment, which wa« made professedly 
to record a fact, is produced as evidence of that fact which 
it purports to record, and a blank appears in a material 
part, the omission may be supplied by other proof. Thus, 
if a bishop’s register were to be produced in evidence, 
for tlie purpose of shewing a prcscmtalion by a patron, 
under whom the plaintiff claims, and on the production of 
tlie register a blank should appear in the place where the 
patron’s name is usually inserted, tlie presentation might 
be proved in some other way(i); as, by a witness, who 
was present, and heard the presentation. So, in the case 
of a surr^der of a copyhold by a steward, if there is 
any mistake in the entry, that is only matter of fact, 
and the courts of law will in that case admit an aver¬ 
ment, that there was a mistake either as to the lands or 
uses, (a) 

In the constrnction of written instruments, words are to Us^petoe*. 
be understood according to their commbn and general ac- 
ceptation at the time when the instrument was made {3), 
and with reference to the nature of tlie subject. If the 
language in antient barters is become obscure from its an¬ 
tiquity, or the construction is doubtful,' the constant and 
immemorial usage under the instrument in.ay be resorted 

(i^ Bishop of Meath V. Lord Bel- (.t) Vaueh. Reo- 169, Com. Dig. 

Ci’ld, I Wils. 415. tit. Parols, (A), 

(i) Towers V, Moor, a Vern.pS. 
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to for the purpose of explanation (i), though it can never 
be admitted to control or contradict the express provisions 
of the instruiKffint. Such continued usa^ Js a strong 
practical exposition of tiie meaning of the parties. Even 
in the case of an act of parliament, universalusage has been 
referred to as a proper expositoi:^ where the language is 
doubtful (2). Lord Coke, in commenting on the statute 
of Glocester, says, that when any claimed before the jus¬ 
tices in?eyre any franchises by aiM^eiit charter, if the words 
were general, and a continual possession was pleaded of 
the franchises claimed, or^ if the claim was by old and ob¬ 
scure words, and the party in pleading expounded them 
to the courtvand averred continual possession according to 
that exposhion, tlie entry was ever k^uiratur super posses^- 
sionem et umm; and this, adds Lord Coke, I have ob¬ 
served in divers records of those eyres, agreeably to that 
old-rule, optimus interpres ret'um ttsu&{'^)” And the uni¬ 
form course of modern authorities fully establishes the 
rule, that however general the words of antient grants may 
be, they are to be construed by evidence of the manner, in 
which die thing has been always possessed and used ( 4 )* 
'rhiM, on an kiformation to set aside an election to a per¬ 
petual curai^, it a]>pcared that the impropriate rectory, 
out of which the curacy arose, had been granted in trust 
for the use of the parisliioners and inhabitants of a parish 
for ever; diepart of the relators it was- insisted, that 
the right of nomination to the vicarage ought to be con¬ 
fined to inhabitants paying scot and lot, or to persons 
paying to chiwch and pooa'; and on the part of the de¬ 
fendants, that it extended to all house-keepers in gene¬ 
ral : Lord Haidwicke, in delivering ^his jmlgment, said, 
« .that some sort of limitation, was allowed by both sides 

(i) R. Varlo,CovTjp.a 48 . Gape v. Avon, 14 East, 348. R. v. M..jror,&c. 
Hamilejr, 3 T. R. a88. n. R. v. Bell- of Chester, i Maule & Selw. loi. 

ringer, 4 T. R. 810. R. v. O-.bourne, (a)' Sheppard v. Gotnold, Vaiigh, 

4 East, 333. Bailiff, &c. of Tewkcf- 169-, and see R.v. Scott, 3T. R.6C4. 
bury V, Brickneil, a Taimt. I»o. R. v. (3) 2, lost. 382. 

Itfaypr of Sn Alban’s, 12 &SC, 359. ( 4 J Weld v. Hornby, 7^851,199. 

R. y. Mayor, &c, of Stratford-upon- R. v. Osbourne, 4 East, 3*7, 
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to have been put by usage on the ^liberality of the gxtait, 
and that in the construction of antient grants and deeds 
there is no lietter way of construing them, than by usage];' 
and mntempoTanm txposiiio is the best way to go by;” and 
since in this ca^ there was evidp’T'ie of house-keepers hav¬ 
ing constantly voted. Lord Hardwicke held, that this usage 
ought to prevail. (i) 

Nor does it make any difference with respect to the ad¬ 
missibility of evidence of imniemorial usage, for the purpose 
of explaining and construing ancient instruments, whether 
the instrument be a charter granted by the crown, or merely 
a private deed. Thus, in the case of Withnell v. Gartham (2}, 
where the question was on the constructiem of.^an ancient 
tlecd, granting the power of appointing a sclioolmaster to 
the minister and churchwardens of a parish, whether all the 
churchwardens must concur, or whether the act of the ma¬ 
jority was sufficient, and the jury found the usage to be in 
favour of the appointment by a majority. Lord Kenyon, in 
speaking of the usage and adverting to an argument which 
had been insisted on, (namely, that the Court ought to re¬ 
ject the evidence of usage, because the instances proved 
were not as ancient as the deed, and also because uss^e 
cannot be let in to explain a private deed,) said, that if the 
first reason were sufficient to reject the usage, it would be 
difficult to know how far such an objection piiglit extend. 
In many cases a party undertakes to prove a custopa from 
the time of legal memory, but that proof is generally 
established by evidence of facts done at a much later pe¬ 
riod. And as to the second objection. Lord Kenyon said, 
there was no difference in that respect between a private 
deed and a king’s charter; in both cases, evidence eff usage 
might be given to expound them. So, in a late case (3), 
where, in an action for entering the plaintiff’s close, the 
defendant pleaded, that the close was copyhold, and justified 

(t) The Attorney-General V. Parker (4) 6 T.R. 388. 
and others, 3 Aik.576. The Attorney- (3) Stammers v. Dixon, 7 East.aoo. 
General v. Forster, 10 Ves. jun. 335. 
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under a grant from the lord and by th^ command of the 
copyholder, in^^ppbrt of this pteh the defendant proved 
that the peiwn (under Wliom he justed) ahd all those, 
whose estate he had, for n long course of years had con¬ 
stantly taken the forecrop of grass and pa^ttrage from the 
close, and then by court rolls of the manor proved admis- 
^ons to a copyhold tenement ** of three acres of meadow,” 
(whifdi was admitted to be the close in Question,) but every 
other benefit of the land, except the forecrop, had been 
enjoyed by those from whom the plaintiff claimed; Mr. 
Justice Heath, who tried the cause, was of opinion, “ that, 
although the terms of the surrender and admission were 
sufficiently ^mprehensive to pass the soil and freehold, yet, 
as in ancient grants the legal impo^ might be restrained 
by lojQg and concomitant usage, whicdi might be taken as 
evidence of the original intent of the parties in making the 
grant, so here the grant m%;ht be restrained by the received 
usage, and only pass the forecrop, which would not carry 
the soil.” And the Court of King’s Bench agreed in tliis 
construction of the writt«i evidence. The terms of the ad¬ 
missions, they thought, were not’ incompatible with the 
plaintiff’s righl^ and might receive a construction conform¬ 
able to thelisage. 

Thus it appears, that the words of an instrument, in 
themselves conveying a general right to aii estate, may in 
certain cases be limited and restrained by the manner, 
in which the estate has for a length of time been actually 
enjoyed. But in the construction of a legal instrument, 
where the question is, whether a party is bound by his 
covenant to do a certain act, (aefj example, to grant a 
renewal of a lease,) courts of law vi^ consider the acts 
of the parties or their interpretation of the instrument. 
In one case, indeed, where it vras doubtful, whether a 
covenant for renewal extended to a perpetual renewal, 
and the parlies had renewed four times successively, the 
Court of King’s Bench held, that the legal effi^t was a 
perpetual renewal, on the ground that the parties them¬ 
selves 
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selves had) 'by their own actS) put a construction eoi .the 
coveni^t, and that the Court could say the eon- 
trary(i). Bu^ th|B case has been frequently disai^uvetl 
of(2)f and a dilT^nt rule is now cstablislied. It tsan- 
not be a legal mode of construction, {said the Master of 
the Holts, in a case of this kind,) that a party who has 
done an act, which he was not bound to do, or from a 
mistake, should therefore be bound for ever without the 
povvei’ of retracting.” (j)- 


Sect. II, 

O/' the Admissibility of Parol Evidence to vary or discharge 

Written Instruments. 

It is a general rule of law, that parol evid^ce cannot 
be admitted to contradict, add to, or vary, the terms of a 
will, deed or other written instrmnent. First, with respect 
to wills; 

The statutes of the 3 2d and 34th of Henry VHL,, which 
gave the power of devising lands by a last will and testa¬ 
ment in writing, must clearly have intended, that whatever 
is effectual and to the purpose, ought to be in writing and 
sufficient without the aid of words not writt^; and there¬ 
fore no parol evidence of die testator’s intention can be ad¬ 
mitted to contfoul or enlarge the terins of the will (4). An 
additional reason for this rule is supplied by the statute of 
frauds, which enacts, that all devises of lands, &c. must be 
in writing, and are not revocable except by some other 
will or codicil, or by some act as cancelling, &c. With 
regard to wills of personal property, it is evident from the 

2 2d section of the statute of frauds, that no unwritten de¬ 
clarations of the testator can be admitted to vary apy 
bequest; for that section enacts, “ that no will in writing 

(1) Cooke V. Sooth, Cowp. 819. (3) Moore ». Polcy, 6.Ves. jan. 1^8. 

(i) Baynham v. Guy’s Hospital, (4) Brett v. Rigdeii, Plowd. Com. 

3 Ves. ioa, 498. Eaton v.Xyon, 3 Ves. 345. ^ Lord C 3 he^ey’s case, 5 Rep. 68. 
jun. 694.'' Iggulden r. May,Ves. jun. Beriib v. Lord F^Mand, > x Salk. *3 x. 
333. 2 Bos. a PuU. Mew Rep. 452* aVern.333. S. C. 

S.C. 
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concerning goods, chuUels, or personal estate i^haU be re¬ 
pealed, and tha|4|^>f^use ^all be ajitered or by 

any words or will by word of mouth only» .c^jg^t the same 
be in the lifetime of, the testator to writing, and 

oiler ^e writing, read to the testator, and avowed b}'' him, 
and proved to be so done by at least three witnesses.” (i) 

25 ee' 3 s- 2. evidence is not admissibhft. to contradict, or 

vary, or ;^d to, the terms of a deed (2). “ It would be 

inconvenient,” says Lord Coke, **> that matters in writing 
made ^ by advice and on consideration, and which finally 
import the certain truth of the agreement of the parties, 
should be controuled by an averment of parties to be 
proved by the uncertain testimony erf slippery memory; 
and it would be dangerous to purchasers and all others in 
such cases, if such nude averments agmnst matter in writ¬ 
ing should be admitted.” -, In an action of debt therefore 
on a bond conditioned to pay a sum of money on a certain 
day, the defendant cannot shew that the bond was intended 
as an indemnity against another bond. (3) 


In an action on « bond a party will not be permitted to 
shew a-condition different from that expressed in the bond; 
and a conveyance cannot be averred by parol to be to 
another use or intent than that expressed in the conveyance. 
But there is a difference in this respect betw^n an use and 
* a consideration. It is an established rule, that a party may 
aver another consideration, which is consistent with the con? 
sideration expressed; but no averment can be made con¬ 
trary to, or inconsistent with, that expressed in the deed (4), 
Thus, if a deed of bargain and sale is e%ressed generally 
to be made ** fori divers good it may be 


(t^ Brown v. Selwiiii Forrest. 140. 
LowfieM V. Sronehiim. 1 Stra. xsoi. 
Cambridse v. Rous, 8 Ves. jun. 2 %. 

(2) Counte«sofRutlancl‘scase,5 Rep. 
06. Buckler V. Mnierd, a Veutr. to?. 
Tinney v. Tiiwey, 3 Atk, 8; H»yne* 
«.Hare, I H.B 11 u-k. 659. 


(3) Mllase V. Cowp.47. 

(4) arRoll. Abr. 786. (N), pL x. 
Mildmay’s case, z Rep. Z76. I.ord 
Cromwell’s case, aRep. 7^. Bedell’s 
case, 7 Rep. 39. 
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averred, that the bargainee gave money or other valu^e 
considipration (i). That such an avexlD 0 #^ay be bdcen, 
says Lord vf,|iii€h stands with the deed, although it 
be not expressly c^prised in the deed, is proved fay the 
case of Villers and Beamont (2), where the cx>nsideratk>n in 
a deed of bargain and sale of lands was stated to be a sutn 
of money, but it was averred and found by that 

the indenture was teade^ ^ as well in consideration^el^nar- 
riage (to make it a jointure and bar-dower) as of the said 
sum of money;** and it'was adjudged, that, although there 
was a particular consideration mentioned in the deed, yet 
an averment might be made of another consideration, 
which stood with the indenture, and wMeh Was not con¬ 
trary to it A ibriiori, adds Lord Coke, the averment 

(i) X Roll. Ab. 786. (N). X Rep. ^ <(^) 1 Dyer, 146.3. V^on’s case, 
176. cited (4), ante, p. 4x4. 4R'ep. 3. S. R. And see Craythotne 

.. •%, Swinburne, 14 Ves. 170. 


* In the case of V'lllers and Beamont, abov^ cited, (x Dyer, 146,3.) an ela¬ 
borate argument is to be found in support of the position, that ** where a con¬ 
sideration is expressed in a deed of gift or grant, no other cause can be averred ; 
but if no caure is expressed, that a cause may then be dvdVred out of the deed.** 
The report ddds, ** that three Judges argued to the contrary, and that the «^ct 
of that which is found by the assignment of, * as well in Mnsideraiion of the said 
marriage, &c. as of the sum,* &c. h contained tnitiin ibe h^niure, and so their 
finding is not contrary to it.” In the case d^'Reacocfc'KMonk, (i Ves.'ix8.) 
I.ord Hardwicke makes the same distinction. A hill in that cate was filed, clami- 
ing the benefit of a trust under a deed, and the pi^t was, whether the. plaintiff 
could prove a valuable consuleration, as no consideration was expressed in the deed. 
Lord Hardwicke held that die proof ought to be read. •* It differed,^ he said, 
“ from the common case, upon which the. objection is founded; for, to be sure, 
where any consideration is mentioned, as of love |iad affection only, if it is net 
said also, < for other considerations/ you cannot enter into proof of any other; 
the reason is, because it would he contrary to the i^eed; for when the deed says, 
it is in consideration of duch'd'paittb'ular thing, that imports the whole'consider¬ 
ation, and is negative to any Other. But this is a mid^e case, there being no 
consideration at all in the deed.” All the authorities agree, that, where the deed 
is not impeached for fraud or Other illegal matter, no consideration can be averred 
or proved contrary to that expressed in the deed; and, further, the' ca.scs referred 
to in the.j^t appear to have established, that it b not considered to be contrary 
to or iiimdsistent with a deed, to prove another (lonsideration in addition to the 
consideration expressed. 
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may be made, where no certain consideration is mentioned, 
but the deed i#-gimeral “ for divers good eonsidenttions 
for then the avermeni (that the bargainee gave money, Smj.) 
is but an explanation and parHcularisi^g of the general 
wordB <i( the deed, which include every manner of con¬ 
sideration ; and in alt these cases, the matter so averred is 
traversable and issuable. So, where no consideration is 
expressed in the deed, a party, daimhig the benc^t of a 
trust under the deed, may prove a valuable consider¬ 
ation (i). And in a late case, where the question was, 
whether a settlement had been gained by the purchase of 
an estate within the statute 9 G. i. c« 7. s. 5., parol evidence 
was ac^udged to be lulmissible to shew, that the parties, 
after having agreed upon twenty-eight pounds as the pur¬ 
chase money, (which was the consideration expressed in the 
deed of conveyance,) made a subsequent unwritten agree¬ 
ment before the execution of the deetl, that the consider¬ 
ation should be thirty pounds, and that, the latter sum was 
actually paid (2). Here the object of the proposed evi¬ 
dence was not to contradict the indenture, but to ascertain 
an independent collateral fact, namely, whether thirty 
pounds had been bona fide paid as a consideration for the 
pnrehose of the estate, upon which fact the settlement 
would depend. 

Tlie authorities, which have been mentioned, appear to 
establish the rule, that, although a consideration is ex¬ 
pressed, some other additional consideration, may be shewn, 
not ineonsistelit with the former. In one case, indeed, 
namely, where a deed has been impeached for fraud, the 
party charged will not be ollow^ to prove any other con¬ 
sideration, in stqpport of the i^trumeiHt ^Thti^ where a 
bill was filed to ^ aside as fraudttlent a tSMlveyance, ex¬ 
pressed to be made in cemsideration 6 f an annuity, and on 
the part of the defendants it was objected, tb^ the grantor 

(l) Peacock v. Monk, t Vei t x8. cited (jer Cur. in Rich v, lackl^, 6 Ves. 

(a) R .V, Scammonden, 3 T. R. 474.] jun. 33 7. a 
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of the estate had often declared, “ he would rather that his 
kiiisfi]^, one of the defendants, should have the estate in 
consideration of t}ns annuity than any other p^on for a 
more valuable coiisideration, and that be was willing to 
give the premises to his kinsmanthe Master of the Bolls, 
after stating that the deed and the answ'eV had put the de« 
fence on another ground, declared, that it wouUl .be of 
mischievous conse^oenee and liable to the danger perjury, 
which the statute of frauds intended to prevent, to suffer 
parol evidence to prove blood and kindred to have been 
the consideration of this conveyance. (i) 

The general rule then is, that a party to a deed will be 
precluded from shewing a condition or consideration con¬ 
trary to w'hat is expressed in the deed. An exception, 
however, is always to be made, where the consideratiem has 
been illegal, as for simony,' usury, compounding of fe¬ 
lony, &c. (2); thus, in an action of debt upon a bond, the 
defendant may plead, that the bond was given for an usuri¬ 
ous consideration, though a different and a legal considera¬ 
tion may be recited. And when fhiud is imputed, the party, 
wliich complains of the fraud, may prove any consideration, 
however contrary to the averment in the dfeed, to shew 
the fraudulent nature of the transaction (j), . Thus, where 
the considerations mentioned in the deed were ten thousand 
pounds and natural love and affectiun, the lords commis¬ 
sioners of the great seal directed an issue, to try whether 
natural love and affection formed any part of the coftsidera- 
tion, the estates which were conveyed by-the deed being 
worth thirty thousand pounds. On iin appeal this was con¬ 
firmed; and the Jury, on the ta^ial of .|:his issue, hndii^ that 
natural love and affeetion constituted no part of the con¬ 
sideration, the deed waa afterwards set aside by the Court 
of Chancel^ (4). So, when the question is, whetlier a 
* 

(1) Clarkson V.Hallway, aP.Wms. (3) Bull. N.P. 173* 

203.*^ 2<Scl)oal. & Lef. 501. (4) Pikner r, Gott, 4 Bro. Pail. C. 

(2) buckler v. Millerd, 2 Ventr. 234., ad edit. 

107. Collins V. Biantern, 2 Wils. 347. 
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person has gained a settlement in a parish by purchasing an 
estate within the statote 9 G. i. c. 7. s. evidence is ad¬ 
missible to shew, that less than thirty pounds was the con- 
, sideration, though the deed of conveyance may express a 
greater consideration; for that act of parliament says, that 
no person shall gain a settlement, &c. by virtue of any pur¬ 
chase, unless the consideration for such purchase shall 
amount”tb the sum of thirty pounds fide paid(i). 
And for the purpose of setting asid^€ will on the ground 
of fraud, parol evidence may begi'TeA^ of what passed at the 
time of the testator’s signing, and what the testator said; 
as in the case of Small v. Allen (2), where it was proved, 
that the testator at tSie time of the execution asked, whether 
the contents of the will were the same as those of a former 
will, to which he was answered in the affirmative, when in 
fact the contents were diflfef^rit. So, %vhere indentures or 
other writings are not available in evidence, unless the con¬ 
sideration paid or contracted for is truly stated, it may be 
proved that a greater sum than is mentioned was actually 
paid, or that the writing does not contain the whole of the 
agreement, but that some of the terms of the agreement 
were omitted for the purpose of evading the provisions of 
the stamp acts. In these and similar cases the general rea¬ 
son against admitting parol evidence will not apply; the 
danger is, not^ tlboit the e^mission of such evidence would 
introduce uncertainty or fVaud, but, that fraud would be 
assisted by its exclusion, the whole object of the evidence 
being to^pose and defeat a secret fhiud. 

As a deed takes effect from the time of delivery, not from 
the time of the date, it may be proved to have been de¬ 
livered either before or after the day,' when it purports to 
have been made. In an action of ^bt, ther^rC, upon a 
bond, the plaintiff may declare on a bond bearing date on 
a certain day, and prove the delivery on another day (3); 

(1) Mattingley, aT. R. z}. (a)8T. R.Z4y. * 

R. V. i Mxule Sc Selw. 387. (3) GoddanI’s case, % Rep.4. b. 
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or may state in bis pleading, that the deed was indented* 
made, and concluded, on a diiiferent ,4ay from that on 
which the deed itself professes to have been indented and 
concluded, (i) , 

Extrinsic evidence may sometimes be admitted to esta¬ 
blish a customary right, £^peQdant or consequent to other 
rights established , by a deed, though such customary right 
is not expressed in th^.d^, provided that it is not incon¬ 
sistent with, any of the stipulations. Thus* it may be shewn, 
that a heriot is due by custom on the death of a tenant for 
life, though not expressed in the lease (2). So, a lessee by 
deed may be entitled to an away-going crep by the custom 
of the country, though no such right is reserv^ by the deed. 
This was determined in the case of Wigglesworth v. Dalli- 
son (3), which was an action of trespass for cutting down corn, 
which the plaintilF claimed as his away'going crap tbe 
expiration of a lease by deed. The jury found the exist¬ 
ence of the custom; and it was afterwards moved, in 
arrest of judgment, that such a custom was repugnant to 
the deed ; and to that effect a case was cited, which bad 
been determined ten years before by Mr. Justice Yates. 
But the Court of King’s Bench held, after a full argument 
and taking time to consider, that the custom was not re¬ 
pugnant. They considered sucdi, a^;: cu^omary right as 
consequential to the taking, in the same manner as a heriot 
may be due by custom, though not mentioned in die 
grant or lease. And the judgment of the Court of King’s 
Bench on this point was afterwards affirmed, on a writ of 
error, by the unanimous opinion of the Court of Ex- 
chequer-chamber. 

But no proof will be admitted of such a custom as would 
vary or add to the stipulations expressed or necessarily 
implied in the lease. In the case of White v. Sayer (4), a 

(i) Stone V. Bale, 3 Lev, 348. Hall 
V. Cazenove, 4 East, 477. 

(a) Per Cw. in White v. Sayer, 

Palm. ait. 


(3) iDoug. aoi. 
(^4) palm. 211. 
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custom for a lord of a manor to have common of pasture in 
all the lauds of his tenants for life or years was held void 
and against law, for that it is part of the thing demised,” 
and consequently the custom would be ccmti'ary to the lease. 
And in Doe on the demise of Strickland v. Spence (i), it 
having been observed, among other things, in argument, 
that “ the custom of the country might let in as evidence 
of the holding where no express contract appeared, (though 
it could not govern the case theh h^fore the Court,)” Lord 
Ellcnborough C. J. observed, that ** the agreement to quit 
according to the time of entry is no more than the law 
woufd have implied, if it had not been so expressed 
and Mr. Justice Le Blanc added, that tlm custom of the 
country would^ not make the tenant quit at a different' 
time from that at which he enteredfrom which it may 
be properly inferred, that when a lease has expressly 
fixed the time of tmtrj', it implies so strongly and neces¬ 
sarily the time of quitting, that a custom cannot be set up, 
to establish a different time of quitting, without contradict¬ 
ing the lease. 

Yet, in the case Doe on the demise of Dagget v. 
Snowden (2), the court of Common Pltes are reported to 
have said, that, in a lease for yeai's, if there is a taking 
from Old Lady-day, the custom of most countries would 
allow the lessee to enter on the arable land at Candlemas, 
to prepare it for Lent corn; and on the meadows not 
before May-day, when, in the northern counties, they are 
usually heyned in for hay. The point was not imme¬ 
diately before the Court; but, considering this dictum as 
a decision, it may perhaps be understood to imply, that 
a general time of entry in a lease refers to what the 
court called in that case, and what has since been 
called (3)> the substantial time of entry, that is, to the 
time of entry on the principal subject of the demise; that 

(i) GEnst, iza. (3) See Doc V, Spence, G East, 120. 

(z) a Biack. Rep. 12Z5. Doe v. Watkins, 7 Doe 

dem. He:ipy v. Howard, ii £331,498. 

this 
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tills does apt necessarily involve the time of entry on the 
subordinate or accessory subjects of demise; that with re¬ 
spect to the latter, therefore, a lease, which mentioned 
only a gaicral time of entry, might be considered as silent; 
and, consequently, that evidence of custom might be ad¬ 
mitted concerning these subordinate parts, without con-^ 
tradicting the terms of the lease. Even thus explained, 
however, the opinion of the c<;mrt on this point seems to 
carry the principle of let}^ in proof of custom, to explain 
or-vary written agreements, much fartheir than it has been 
admitted in any of the later decisions. 

Agreeably to the rules already mcntion^l, in a deed, 
a Word of description is used, to Which the. law affixes a 
certain sense, it should seem, that evidence cannot be ad¬ 
mitted to shew, tliat, by the custom of the county, the 
word bears a sense different from, its ordinary legal accept¬ 
ation, unless where the deed expressly refers to such cus¬ 
tomary or peculiar sense. It was, indeed, rul^ by Lord 
Kenyon C. J. in a case at nisi prus(i), that, where the 
holding of certain lands in the city of Canterbury was 
from Michaelmas to Michaelmas, evidence was admissible 
to shew that, by the custom of the county of Kent, all de¬ 
mises to hold from Michaelmas** commenced at Old 
Michaelmas. But the authority of this case seems over¬ 
turned by that of Doe on the demise of Spicer v. Lea (2). 
One of the questions there was, whether a lease from Mi¬ 
chaelmas generally, which prima i&cie must be taken to 
mean New Michaelmas, was capable of being shewn by 
extrinsic evidence, (such as Uie fimt of a previous holding by 
the same tenant, and tlie understanding of tiie parties,) to 
mean Old Michaelmas. And to suppoit the affirmative, the 
decision, already mentioned, of Lord Kenyon at nisi prius, 
was cited and relied on. But the ccMirt of King*s Bench 
were of opinion, that no extrinsic evidence could be given 
to explain the time of holding stated in the deed, which 

(l) Forley detn the Mnyor of Can- (a) Il£ast>312. 
ferburyv. W^iod, cited in it East,313. 
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must b6'tak^ to be fxom:. New. Michaeimasy .jiince the 
act -of })apHametit fiiit akesrin^ tbe st^le; unless^', as Lord 
JSUenborou^ .O.' J*'' observedy. diere had hccQ some re¬ 
ference wi 'the deed-itaelf. to th^pi^or hc^ng. The same 
|)rindpfe which governs the hti^case seemi^^c^tpially appli¬ 
cable to agreements to. selV a certein number of acres of 
land genmliy, in which caste die acres are to be com¬ 
puted,* Bdt •ticcordmg 4 o die cdstipn 'ofs^he ^ )ilace, but by 
die statute measure'll)-; diougli^ haust be confessed that, 
iu^somecases, ‘\vhere die nantber%f acres may be thought 
to have been put^ rather %aray. of : description than mea¬ 
surement, or where some other grounds (not, indeed, 
very defi«able)^4a|speared= an; .exception to the general 

rule, thif^ hci^ been«computed according to the general 
uilderstan^g of the coHntry;(3)w And, ”fr«pi analogy to 
the rule rtbdve mentioned^: on a sale of so%iany bushels of 
corn generally; (sui^osingyi. tlmt a custom to sell by any 
other than the Winchester measure were not illegal and 

perhaps, be laid down, notivithstanding 
a dictum in an old ease to the contrary (4), that the bushel 
must be intended to mean not the customary but the sta¬ 
tute bushel (5). It appears, indeed, to be a general prin¬ 
ciple,'^ar when a word ia used which hpa a legal niemiing, 
it must be understood m its leghl acceptation. (6) 

n‘ i-.-f: >- I- 

3. Policies bf insurance, thottgh not specialty contracts, 
are within the same riife, and cannot be contradicted or 
varied by any unwritten agreement made 1^ the parties 
previous to the time Of signing the jiolicy. Thus, in an 
early case, wlmre, in an action on a policy of insurance 
from Archangel to Leghorn, the defendant attempted to 
shew, that the agreement before the subscription of the 


{*) Winf^ V. Earle, Cro.F]. *67. 
Morgan v. Tedcastic, Poph.jj. Wad- 
dy V. Newton, 8 Mod. 976., .tnd see 
ST. R.a74. 

(a) Morgan v, Tedcastle, Poph. 55. 
sRoll.^Up. 67. Sir J. Bruin’s case, 
cited 6l||i. 67. Some v. Taylor, Cro, 
E). 665/* 


(3) See R. V. Major, 4T. R. 730. 
Maiter, ftc, of St. Cross v. Lord How- 
ard de Walden, 6 T. R. 338. 

(4) Per Cioke J. m Fbyd v! Beihilh 
X RoJL Rep. 420. 

to; 6T.R.344. 
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policy was, that the adyenture should begin only from 
the Downs, the Court would not admk the evidenee (i). 
Lord Chief Justice Pemberton in that case aaid, that 
policies were saiu^l ^ m^chant should 

no more be allowed to what he had subscribed 

in them, than he, who subscribes a^' bill of exchange 
payable at such a day, shall be allowed to go from it 
and say, it was agreed to be on eemdition, when it 
may be, tliat the bill l^iid been negotiated; im* though 
neither of them are S|itN:ialties, they are of great credit^ 
and much for the si^port and adrantage of trade. 

The same rule of course applies to charter-^parties; for 
they are under seal. Therefore, in a mia prius case, 
where a ship w^as chartered to wait for convoy at Ports¬ 
mouth, Lord Kenyon would not suffer a parol agree¬ 
ment to be set up on the other side to substitute Corunna 
for Portsmouth (a). And this doctrine was sustained by 
the court of King’s Bench in the case of White v. Par¬ 
kin (3), tliougli they held that it did not apply to that 
particular case. 

Upon the same principle, in an action on a promissory 
note or bill of exchange, the defendant will not be allowed 
to give evidence of an agreement, between him and the 
plaintiff, at the time of making the note, that it should be 
renewed, and that payment should not be demanded on ite 
becoming due (4). So, in 4 he case of contracts cf hiring 
between masters of sliips and seamen, (though they are 
directed by statute to be in writing upder a penalty to be 
inflicted on the master, and it has npt been decided that 
they are void, if unwi'itten,) still, when, once reduced into 
writing, they cannot be varied or added to ,1^ parol. 
Thus, it was ruled in the court of Common Pleas, that a 

(I) Kaines v. Knightly, Skin. 54. (a) Leslie v. De la .Torre, cited 

S. C., referred to in Bates v. Giabbam, iz East, 583. 

2 SalL 444,, but mis-stated. Weston (3) izEast, J78. 
v.Emes.iTftttot. 113. Uhdev.Wal- (4) Hoare v. Graham, 3 ^ippb.57. 
cers, 3 Campb, i6< Snalih, K Taunt. 347^;' 

Tf . 
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mate in a slave-ship could not, on the ground of a verbal 
promise, claim the perquisite of the pdce of. a negro slave 
beyond the wages due to him by certain written articles 
of agreement executed between the ina^er,. officers, and 
crew. (I) 

However, it has been long determined by a variety of 
cases, that mercantile contracts, such as policies of insur¬ 
ance, charter-parties, and oth^s^of a like nature, are to 
be construed conformably with the usage and custom of 
merchants., On mercantile contracts relating to insurance, 
said X^rd Hardwicke, in a case before him, courts of 
laiv examine and hear witnesses, of what is the usage and 
understanding of merchants conversant therein; for they 
have a style peculiar to themselves, which is short, yet is 
understood by them, and must be the rdle of construc¬ 
tion (2). Thus, where an insurance was on a ship from 
London to the East Indies, warranted to depart with 
convoy, the Court held, that this clause of warranty must 
be construed according to the usage among merchants, 
that is, from such place where convoys are to be had, as 
from the Downs (3); so, where the insurance is on goods 
till landed, and the defence is, that the plaintiffi has been 
guilty of unreasonable delay in landing, the question can 
only be decided by knowing the usual practice of the 
trade, with which every underwriter is supposed to be ac¬ 
quainted, whether the practice has been recently or long 
established. (4) 

It has indeed been doubted by judges of the highest 
authority, whether the practice of admitting such evidence 
has not been carried to an inconvenient lengt)]. In the late 
case of Anderson v. Pitcher (5), Lord Eldon C. J. expressed 
himself in the following terms: “ It is now too late to say, 


(1) ‘White ». 'Wilson, 2 Bos. & Pull. (3) Lethiilier *s case, x Salk. ^143. 

tiO- (4) Noble V, Kennoway, i Ooug.jzo. 

(2) iVes.459' ®Ves.33i. And Vallance v. Dewar, iCaanii. 503. 

see Uhde r. W'alters, 3 Cqmpb. 16. (i) 2 Bos. & Pull. 168. 
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that this warranty is not to be expounded with due regard 
to the usage of trade. Perhaps it is to be lamented, that 
in policies of insurance, parties should not be left to express 
their own by the terms of the instrument. This 

seems to have been the opinion of that great judge Lord 
Holt(i). It is true, indeed, that Lord Mansfield, who 
may be considered the cstablishcr, if not the author, of a 
great part of this law, ei^ressed himself thns^: ‘ Wherever 
you render additional words necessary and multiply them, 
you also multiply doubts and criticisms (2).'^ Whether, 
however, it be not true, that as much sabtifty is raised by 
the application of usage to the construction a contract, 
as by the introduction of additional words, might, if the 
matter were res Integra, be reasonably questioned.” 

But though the usage of merchants, with reference to 
which the parties are supposed to contract, may be fre¬ 
quently resorted to for explaining or defining the terms of 
a policy, it is not, therefore, to be supposed that this spe¬ 
cies of contract is not subject to the same rules of construc¬ 
tion as are applicable to other written instruments. The 
same rales of construction apply to every kind of contract. 
The terms of a policy are to be understood in their plain, 
ordinary, and proper sense, unless they have generally, in 
respect to the subject-matter, as by the known usage of 
trade or the like, acquired a peculiar sense distinct from 
the popular sense of the words; or unless the context evi¬ 
dently points out, that they must in the particular instance, 
and in order to effectuate the immediate intention of the 
parties, be understood in some other special and peculiar 
sense (3}. Proof of usage is not admissible to contradict 
the plain unequivocal language of a policy; and therefore 
in an action on a policy of insurance “ on the ship till 
moored at anchor twenty-four hours, and on the goods till 
discharged and safely landed,” evidence having been ad- 

(i) Lethulier’s case, a Salk. 443 - Cs) Per Lord EllenborouEh C. J, in 

(a) Lilly v.Ewer, 1D0W2.74. delivering judgment in Robertson v. 

* French, 4 East, 135. 

Ff 2 


43^ 


mitted, 



4.36 


Of'tlie AdmissilnUtij (jf Parol Evidence, [_Ch. 10. 

mitted, that by the custom of the trade the risk on the goods, 
as well as on the ship, expired in tsfcnty-four hours, the 
Court of King’s Bench granted ii nevr ttii^ on that ground, 
and on the' new trial the evidoiioc wasjr^ectciL (i ) 

' -i. ^ 1 * 

This doctrine of admitting evidence of usage to explain 
and construe mercantile contracts is strongly illustrated by 
the case of Cutter V. Powell (a>), 'which wa3 an action of 
assumpsit brought by an adminfyiratilx for woi*k and la¬ 
bour done by the deceased. It appeared that the captain 
of a ship had given a ndt6<to the deceased, by which he 
promised to pay a sum of money to the deceased, ■ provided 
that he proceeded on ft voyage, and cemtinued to do his 
duty as second mate, to the port of destination, liie se¬ 
cond mate died on the voyage, and the question was, whe¬ 
ther the plaintiff could recover in this general action any 
portion of the wages for the time the deceased had served. 
An inquiry had been made by the direction of the Court 
relative to the usage of merchants on this kind of agree¬ 
ment; but no settled*tesoge could be ascertained one way or 
the other. Lord Kenyon in delivering his opinion, after 
stating, that the dec^sed stipulated to ^receive the larger 
sum if the whole duty were performed,';ftild, unless the whole 
were performed, to receive nothing, added, that on this 
particular contract his opinion was at present formed; at 
the same time, said Lord Kenyon, if we were assured that 
these notes are in universal use, and that the commercial 
world have received and acted upon them in a dilFerent 
sense, I should give up my opinion. And Mr. Justice 
Lawrence said, “ with regard to the common case of an 
hired servant, to which this has been compared, such a 
servant, though hired in a general way, is considered to be 
hired witli reference to the general understanding upon the 
subject, that the sertant shall be entitled to his wages for 
the time he serves, though he does not continue in the ser¬ 
vice during the whole year. So if tlie plaintiff in this case 

(l) Parkinson v. Collier, sitt. after (ft) 6T.R.3fto. 

Mich. 1797, Park. Insur. 4x6. 
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could have proved any usag^ that persons in the situation 
of this mate au*e enlitlcd to wages in proportion to the 
time they servedytkeplaintiff mi^it Iwive recovered accord*- 
ing to that usageaVfBut il. this is to defiend altt^ther on 
the terms of the contract itself^ the plaintifii' cannot recover 
any thing,” , .... 

4. The same rule applies to all .written agreements, 
which the statute of frands requires to be in writing. They 
cannot be contradicted,, or added to, or substantially varied 
by parol evidenco-fr) j for sudh/eyidence wouJ.d defeat the 
statute, and introduce that imcertsdnty, which it was the 
object of the legtslatiure as far as possible to suppress. 
Where the rent for a house was specified in a written 
agreement to'be twenty-six pounds a year, and the landlord 
in an action for use and occupation proposed to shew by 
parol evidence, that the tenant ha‘d also agreed to pay the 
ground-rent, the Court refused to admit the evidence (2). * 
So, where a tenant, having paid the land-tax, brought an 
action to recover it back from his landlord, and gave in 
evidence a written , memorandum of agreement in the plain¬ 
tiff’s hand-writing, which specified the rent and terms, but 
was silent rc^pectiij^ the payment of taxes, the defendant 
.offered parol evidence, that, previously to the drawing up 

(i) Bins^ed v> Coleman, Bunb 6.S. (2) Preston v. Merccan, 2 Black. 

Parteriche v. Powl'-;r, 2 Atk. 383. 1249^ 

Meres v. Anseil, 3Wils. ayj. Wain 
V. Warlters, 5 10. 


* In the case of Preston v. Merceau, above cited, Mr. Justice Blackstone, 
after suting, that the Court could neither alter the rent nor the term, the two 
things expressed in the agreement, is reported to have added, ” that with respect 
to collateral matters it might be different; the plaintiff might shew, who was to 
pot the house in repair, or the like, concerning which nothing is saW.** But thii 
opinion it not consistent with the principle established in Meres v, Anseil (3 Wifs. 
275.), Rich V. Jackson (4Bro Ch.C. 515.). Powell v. Edmunds (12 East, 6.), and 
several other cases above mentioned, which plainly shew, that parol evidence is not 
admissible either to vary or add to the terms of the written agreement. To add 
a new term, or to define what was before indefinite, is in effect to make a material 
variation. 
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of the memorandum, it had been mentioned and was under¬ 
stood by the parties, that' the rent was to be paid clear of 
all taxes; this,evidep^' was rejected,'^&ttd the Court of 
Common^ Pleas afterwards, on a niotioii ‘l^^rulc to shew 
cause. Vfhy the verdict should hot be set aside^ adjudged the 
evidence to be inadmissible, and refused the rule, (l) 

Upon the same principle, the verbal declarations of Jin 
auctioneer at the time of sale are nbt admissible in evidence 
lor the purpose of varying, or adding to, or explaining the 
printed conditions of sale (ij. llius, where the conditions 
described only the number and kind of tilhber trees to be 
sold by lot, but said notliing as to the weight ofthe timber, 
the defendant, in an action for not ^completing his purchase 
according to the conditions, was not allowed to prove, that 
the auctioneer at the sale had warranted the quantity of 
timber to amount to a ’ certain weight, and the Court of 
King’s Bench was of opinion, Chat this evidence had been 
properly rejected (3). Lord Ellcnborough said, that “the 
purchaser ought to ha^e had it reduced into writing at the 
time, if the representation then made as to the quantity 
swayjed him to bid for the lot. If the parol evidence were 
admissible iti this case, hi what instahee'might not a party 
by pfirol testimony superadd any to a written agree¬ 
ment? which would he'setting aside all written contracts, 
and rendering them of ho' effect. Ihere is no* doubt, that 
the warranty as to the'quantity of timber w’ould vary the 
agreement contain^ in th'c written conditions of sale.” 

Soi when a contract is' made for the sale of goods, and 
the bargain has been reduced into writing, pursuant to the 
17th section of the statute of frauds, parol evidence would 
not be admitted to shew that the parties agreed to vary the 
quantity of goods to be delivered. But the rule is dif- 

(1) Rich V. Jackson, 4 Bro. Ch. C. 330. Higginson v. Clowes, 15 Ves. 
J15. 6 Vts. jun. 334 -»>• S. C. juu. 516. Clowes v. Higginson, j Ves. 

(a) Guniiis V. Erhart, x H.BI. *89. & Beam.514, 

Jenkinson v. Pepys, cited 6 Ves. jun. (3) Powell v. Edmunds, 12 East, 6. 

ferent 
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fercnt with respect to the time of delivery, or the particular 
mode of delivery, ^hich are not essential parts of the con¬ 
tract, but are fjt^qi^ently expressed in the memorandimi, 
together witljj <|«antity and tjje price bf the goods, in 
order the more easily to carry the contract into execution ; 
proof of a verbal agreement has therefore been allowed to 
prolong the time limited in a written contract for the de¬ 
livery of a certain quantity of barley (i), on the ground 
that it was only a continuance of the original contract, a 
forbearance on the part of the plaintiif for a longer time. 
And in a very late case (2), where the question w’as, whe¬ 
ther, after a part-delivery of goods, which by a written 
contract were to fee delivered at fixed times, a verbal agree¬ 
ment to extend the time for the delivery of the remainder 
was good, the Court of King’s Bench held that it was 
good ; for this was not a parol variation of the contract, 
but what had been done yiras only in performance of the 
original contract; the parties agreed to a substitution of 
other days instead of those originally specified foi* its per- 
forinanee, but stilf tlie contract renmined. 

* 

It has before heen observed, that where no consideration 
is expressed in ,a.^ deed, a consideration may* be proved. 
But in some particuls^* cases within the statute of frauds, 
the consideration must be stated in the written memo¬ 
randum, and if it is not stated, the defect cannot be sup¬ 
plied by parol evidence; thus, in the case of Wain v. 
Warlters(3), which was an action on a promise to pay the 
debt of a third person, the Court of King’s Bench held, 
that the memorandum signed by the defendant ought to 
have expressed the consideration of the promise as well as 
the promise itself, and, the consideration being omitted, 
that the plaintiff was not entitled to recover; for the 4th 

section of the statute of frauds enacts, among other things 

• 

(j) Warren v. Stsgg, ruled by Bui- Stadt v. Lill, 9 E^st, 348- Ex parte 
ler J., ciied in 3 T. R. 591. Minei, 14 Ves. jun. 190. Ex parte 

(») Cuffe. Penn, I MauleS:Sel.ai. Gardom, 15 ^es. 287. Bateman v. 

(3) 5 East, 10. As to this case, see Phillips, 15 Eaat.^yx, 
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that no action shall be brought, whereby to charge the 
defendant upon any special promise tof an'dwer for the debt, 
default, or miscarriage of another pcr^ciriy tmless the agree- 
meni, upon which such action is brouglWj^'nr^liMne memo¬ 
randum or note tiiereolj shall be in writing,* (Ind signed by 
the paaty to be charged and the Court of King’s 

Bench held, in the construction of this dause, that the 
word agieement” must be understood in its proper and 
correct sense; and that, as the consideration for the pro¬ 
mise is part of the agreement, this ought also to be stated 
in writing. I’he same reaieming applies to all other cases 
within the fourth section, as where an action is brought on 
an agreement in consideration of marriagi^ or cm any con¬ 
tract for an interest in land, or upon any agreement not to 
be performed within a year. It will not from the 

case of Wain v. Warlterg, that the plaintiff cannot recover, 
unless the agreement is signed ' by all the parties to be 
bound; for though an agreement in its legal signification 
means “ a mutual assent to do a thing, which ought to be 
so certain and complete^, that each may have an action 
upon it(i),” yet the claxtee of the statute by stating ex¬ 
pressly, “ no addon shall be broc^ht (whereby to 
charge, &dVti^lcss the agreement shatt'be in writing, and 
sign^ hy the parly to he charged thiremth^'* implies that the 
other party may recover upon it without having signed 


(i) Com. Dig. tit. Agfceroetlt. 


* St. a9 C. a. c.3. s. 4. etiactc, “ that no action shall be Hfought, whereby to 
charee any executor or adminiurator upon any special promise to answer damages 
out of his own esta»e—or whereby to charge the defendant upon any special 
promise to .answer for the det-t, default, or miscarriages of another person — or to 
charge any pisrson upon any agreement made upon con^deration of marriage — or 
upon any contract or sale of tenements, or hereditaments, or any interest 
in or roncerning them — or upon any agreement, that is not to be performed 
within the space of one year from the making thereof—unlc.s the agreement, 
upon which such action shall be brought, or some memorandum or note thereof, 
shall be in writing, and,signed by the party to be charged therewith, or some ether 
person thereunto by him lawfully authoiiaed." 


it. 
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it (I). Nor are the words of the-statute to be construed so 
strictly, as to make it necessary to state precisely, in the 
memorandum of ti^ agreement %r ;iiaying the delrt of 
another per«?ii>T?what is the exact amount of the debt; but 
it will be to engage to pay geuenilly, for all the 

goods furnished within a certain time, or whatever sum the 
person may owej;' &c., and the amount of the goods fur¬ 
nished, or of the debt contracted, is' to be ascertained by 
evidence at the trial (2).' In a late case of this kind (3), 
where the pi*omise to pay was made by the defendant in. a 
letter addressed by him to oiie>G., (in-which he undertook, 
in case G. would give the bearer D; W. indulgence for a 
certain time, to see him paid,) the Court of King’s Bench 
were of opinion, that the evidence of G. bad been properly 
admitted to prove, what was the amount of the debt, and 
also that he had been applied to by the defendant, as the 
attorney of the plaintiffi whe^ employed him to sue D. W. 
for the ddi)t owing to the plaintifo The 17th section of 
the statute relating to contracts for the sale of goods, ns 
well as the fourth, makes a written'^cmoranduni necessary 
in certain cases*, but it requires only a note or memo- 
randum in writing the bargain^ not a mexnorandam of 
the agreement} and under this section, it has been deter¬ 
mined that the wntten memorandum need not express the 
consideration for the sale. (4) 

5. By the rule of law, independently of the statute of Contracts 
frauds, parol evidence cannot be received to contradict a thj ftamte 

■“ ' ' ofl'tauds. 

(1) See 6 Eastr.308. and the cases on - (2) ts East, 274. 

tills subject collected in Mr. Sugden’s (3) Bateman v. Phillips, 15 East, 272. 

Tr. on the law of Vendor and Pur- (4) Egerion v. Matiliews, 6 East, 

ebastr, 4th edit. p. 64. 307. 


* St. 29 C. 2. c.3. s. 17. enacts, ** that 'no cumi^ct for the sale of any goods 
wares, and merchandizes, for the price of ten pounds sterling or upwards, shall be 
allowed to be good, except the buyer sball accept part of the goods so soid, and 
actually receive the same, or give something in earnest to bind the bargain, or 
in part of payment, or that some note or roeiriorandiim in writing of the said bar¬ 
gain be made and signed by the parlies to be charged by such contract, or their 
agents thereunto lawfully authorized.” 


written 
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written agreement; the ]N!{ritten instrument must be con¬ 
sidered as containing ibe true agreement between the 
parties, and as fupdijshing better evij|i^9^ which 

can be supplied by parol (i). The assigned by 

I.ord Coke, against admitting parol evidences, to contradict 
the terms of a deed, is very general, and applies to the 
case of a written agreement, though no opting may have 
been absolutely nccessaiy. “ It would be inconvenient,” 
he says, “ that matters in wriLing, made on^ consideration, 
and which finally import the certain truth ojT the agreement 
of the parties, should be controlled by, an averment of the 
parties, to be proved by the uncertain testimony of slippery 
memory (2).” Thus, where there has been a contract in 
writing for the sale of goods, specifying the quantity and 
the price, neither of the contracting parlies would be 
allowed to give evidence of conversations previous to or at 
the time of making the bargaip, for . the purpose of proving 
that the price was to be different, or that a different quan¬ 
tity w’as to be delivered; for this evidence would directly 
contradict the written ^ipemorandum, which must be con¬ 
sidered as expressing the final intention and understanding 
of the parties at the time of the contract. For the same 
reason, if thVtime of carrying away the goq(|a is not ex¬ 
pressed in the agreement, (and thereto a reasonable time 
is allowed,) evidence will not be admitted that the pur¬ 
chaser verbally agreed to carry them awayMmmediately 
after the purchase (3). But if it was not necessary in the 
first instance to have the bargain reduced into writing, 
evidence of conversations suhsequent to the time of mak¬ 
ing the agreement would probably be admitted, to shew 
that the parties agreed afterwards to vaiy the contract, or 
add some new stipulation. Here the written agreement, 
so far as it purports to express the true meaning of the 
parties, that is, down to the time of its being concluded, 
is not in any manner contradicted or impugned; but from 

(l) 2 Atk. 383. a Bro. Ch. C. 219. jEi) 5 Rep- 
7 Ves.jun. 218. 4 Taunt. 786. ^3} Greaves v-Ashlln,3 Campb. 426. 

the 
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the proposed evidence it would appear, that they after¬ 
wards varied or added to the contract; which is not in¬ 
consistent with anything con tainted Itf'^the original agree¬ 
ment. Lord Ht^wicke is reported to have said in a case 
before him (i), that “ to add any thing to an agrecrnejat in 
writing by admitting parol evidence, which would affect 
land, is not only contrary to the statute of frauds, but to 
the rule of common law, before that statute was in being.” 

It is not, however, expressly stated in the report of the 
case before Lord Hardwicke, whether the circumstance, 
to which the parol evidence related, was previous or sub¬ 
sequent to the signing of the agreement; but it seems 
rather probable, from the nature of the case, that it was 
previous. 

And though an ambiguity apparent on the face of a 
written instrument cannot be explained by ptrinsic evi¬ 
dence, yet, where a question arises as to the general inten¬ 
tion of the parties, conceiming which the instrument is 
not decisive, it has been held, that proof of independent 
faqts collateral to the instrument may be properly ad¬ 
mitted. ihus, in the case of King v. Laindon (a), where, 
on a questidfr’ between two parishes respecting the settle¬ 
ment of a pauper, if appeared, that the pauper agi^eed 
to serve a person three years to learn the business of a 
carpenter, and evidence w'as admitted at the sessions, that, 
at the time of making this agreement, the pauper agreed 
also to give a sum of money as a premium to be taught 
the trade; that he paid the money, and that he was not 
to be employed, nor was he employed, in any other work 
than that of a carpenter; the court of King’s Bench held, 
that the evidence was jM'operly admitted,, as it was not 
offered to contradict the written agre^ent, but to ascer¬ 
tain an independent fact collateral to the written instru¬ 
ment, in order to explain the intention of the parties, the 

(i) Parteriche v. Powlet, a Atk. (3) 8T1R. 379 * And see l4V'cs. 

384. See Clinan v. Cookci X Schoal. Z 7 u. 

& Lef. 35- 
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instrument being in some ^measure equivocal. It <loes Aot 
distinctly appear report,/wbether thP.fect alluded 

to was th« verbal agp^^naent, (by which the pauper agi'eed 
to pay a premiiinii and stipulated that he was to do only 
carpenter’s work,) 6r only the payment of a certain sum of 
money by the pauper to the master at the time, when the 
agreement was made. But from the opk^ions expressed 
by the Court, in which the evidence of the verbal agree¬ 
ment was not adverted to, it msgr be inferred, that the 
latter fact alone was adjudged to be admls^ye. Lord 
Kenyon said, “ Tlie evidencef'was ©fibred to ascertain - an 
independent fact, and I think it was properly received in 
evidence. That being so, the case appleSirs t6 be shortly 
this: in consideration cf three guineas'paJid by the pauper^ 
the master undertook to teach him the business of a carpenter^ 
and the pauper 'mas to serve three years** • Mr. Justice 
Lawrence expressed himself nearly in the same words; 
and Mr. Justice Le Blanc concurred in opinion with the 
Court, that the pai'ol evidence was admissible^ as evidence 
of a fact collateral to tlie^writtcn instrument. (i) 

>S )■'' 

A deed cannot be discharged or revoked by> parol; ^or 
every contract or agreement, says Lord Coke/ cc^ht to be 
dissolved by matter of as high a nafture as the first deed; 
nihil tarn conveniens est naturali asquitati, quam unum- 
quodque dissolvi co ligamine, quo ligatum est (2). But it 
appears to be generally understood, that executory agree¬ 
ments in writing, not under seal, may before breach be dis¬ 
charged and abandbhed by a subsequent unwritten agree¬ 
ment, as well in cases where the original contract is re¬ 
quired by the statute of frauds to be in writing, as where 
writing is unnecessary. The reason, above cited from 
Lord Coke’s reports, applies only to agreements by spe¬ 
cialty. Agreements, not by specialty, whether written or 
unwritten, are classed on the same level, and denominated 


(i) See also 14 East, 544. cart, 6 Co. Rep. 44. a. Braddick v. 

(2} 5 Rep.a6.a. 3 Lev. 234. Blake’a Thompson, 8 East, 344. 


agree- 
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agreements by parol; there k no such third ckss recog¬ 
nized by the^.'law of- England- aa.^aQinli'acts in writing not 
under seal; if dbey are merely wiMi|>|ind not fpecialties, 
they are cajjied ^parol' (or, more pikperly, simple) con¬ 
tracts (I).. It followsj therefore^ that to admit evidence of 
an unwritten agreement, for the purpose of shcwirtg an 
abandonment ^ discharge of a previous written agi’ce- 
ment, would not be to dissolve tire agreement by matter of 
an inferior nature. Not’ does the statute of frauds contain 
any provisioni^respeeting the dissolution of agreements; 
it pi’escrihes the manner ofi revoking tviJIs, and in many 
cases makes a written memorandum necessary in order to 
establish and agreements, but as to the discharge 

or abandonment of executory agreements the statute is 
entirely silent, leaving tlr.' case as it stood at common law. 
The 17th section enacts, in certain eases, that “ a con¬ 
tract Jbr ike sale of goods diall not be allowed to be good, 
unless some note or memorandum, in writing, of the bar¬ 
gain shall be made and signed,’'^ :&c.; but an agreement 
to waive that contract, before bne^Kdij is not a contract for 
ilie sale of goods, and may tlierefore be binding, though 
not reduced; writing. So, the fourth section enacts, 

that “ shall be brought npon any contract or 

sale of ImdSi &c., or any interest in or concerning them, 
unless the agreement, upon which the action shall be 
brought, or, some memorandum or note thereof shall be 
in writing,” &c.; this is very dl^^rent from enacting, 
that all contracts or agreements concerning land shall be 
in writing, terms so general and c^prehensiye that, if 
they had been introduced into the act, they might be con¬ 
sidered as including an agreement for the waiver of a 
purchase contract, as w^ as the original agreement itself; 
the section only provides, that “ no action shall be brought 
upon any contract or sale, of landsf &c., but it does not 
proceed to enact, in case an action is brought, and the de¬ 
fence set up is a dissolution and abandonment of the agree- 


fi) Raonv. Hughes^ 7T.R. 3jo.11. 
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raent, that some note or written memorandum is also 
necessary to give efic^ and validity to suofo subsequent 
agreement. 

On a bill filed in a court of equity for the specific per¬ 
formance of a written agreement, it appears to be the better 
opinion, that the defendant may insist, that the agreement 
has been since discharged merely by parol between the 
parties (I). In the case of Buckhouse and Crossby (2), in¬ 
deed, where a bill was filed for the specific performance of 
a contract for the sale of an estate, and the defendant 
insisted that the contract had been discharged by parol, in 
support of which the case of Goman v. Sfiiisbury was cited 
as an authority. Lord Hardwicke is reported to have de¬ 
clared, that, “ though he would not say, that a contract 
in writing could not be waived by parol, yet he should ex¬ 
pect in such a case a very clear proofj and the proof in the 
case before him he thought very insufficient to discharge a 
contract in^^writing;” Lord Hardwicke then observed, that 
the statute of frauds requires, “ that all contracts and 
agreements concerning land should be in , writing, and that 
an agreement to waive a purchase-contract is as much an 
agreement concerning land as the original contract how¬ 
ever, there was not occasion then to determine the point 

And 

(1) Goman v. Salisbur;^, I Vent. 240., in i SchoaL & Lef. 39. 2 Ves. 199.S. P, 
cited and apptoved by Sir J. Strange in i Ves. jun. 404. S. P. 17 Ves.juii. 
Leija] V. Miller, a Ves. 299.. and in 356. S. P. 

Pitciirne v. Ogbourne, 2 Ves. 376., (2) Eq. Cas. Ab. 32. 

and cited by Lord ChanceHcn!B.edesdale 


* In this case of Buckhouse ,2nd Crossby, the waiver, was not between the pur- 
chaser and vendor, but between a former and .4 subsequent purchaser. The ma¬ 
terial facts of the case will ije found to be, that A. seised of lands in fee simple 
mortgaged them to the defendant, and afterwards authorised hia attorney to sell 
the estate, who sold it by parol agreement to the plaintiff'; A. being informed 
of this, wrote to the plaintiff, acquamting him, that he accepted the purchase- 
money ; afterwards A. by letter oflTered the estate for the same money to a third 
person, who agreed with A. for the purchm on behalf of the defendant, and 
accordingly A. by indenture conveyed the premises to tin defendant, in con¬ 
sideration of 300 guiiteas then paid. Before Uus conveyance, C., who treated 

for 
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And in the case of Bell v. Howard (i), Lord Hardwicke, 
after noticing an objection on the of the defendant 
against decreeing an execution of written articles for the 
sale of an advowson, (namely, that the,plaintift'had waived 
the articles,) is reported to have said, that “ it was certain 
an interest in land could not be parted with or waived by 
naked parol without writingbut added, “ that articles 
may by parol be so far w’aived, that if the party come into 
a court of equity, to have a specific execution of them, such 
parol-waiver will rebut the equity which the party before 
had, and prevent the court from executing them specifi¬ 
cally.” But, in the last case on tliis subject (2), where the 
plaintiff prayed a specific performance of an agreement for 
a lease, under which the plaintiff had taken possession, and 
afterwards, as the defendant slated in his answer, the parties 
mutually abandoned the tej’ms of the w'ritten agreement, 
and made another agreement by parol, the Master of the 
Rolls, observing upon the argument for the defendant, 
“ that the agreement was waived, and that a written agree¬ 
ment may be so far waived by puro^; that the Court will 
refuse the iiitcrposiUoii of its equitalile jurisdiction to en- 
foi'cc it,” said, that as he conceived there was not in the 
case before, him any waiver within the meaning of the dicta 
or the dcciddns upon the subject, it was not necessary for 
him to give any precise opinion upon the point; “ but,” 
he added, “ as at present advised, I incline to think upon 
the doctrine of this court, such would be the effect of a 
parol waiver clearly and satisfactorily proved. The waiver 
spoken of in the cases is an entire abatkfonment and disso¬ 
lution of the contract, restoring the parties to their former 

(i) 9 Mod 30Z. (a) Price v.Dyer, 17 Ves. 356.363. 

See also 9 Ves. 350. 


for the purchase on behalf of the defendAnts, had notice of the plaintiff’s title, 
but being exanrined as witness for the defendant, swore that, before the conveyance 
was executed to him, the pbintifl agreed, that ail prior contracts between him 
and A. should be void* and that it should be referred to A., vrhether the plaintiff 
or the defendant riiraU be the purebasert and that A>, being written to. gave the 
preference to the idefendant. 

situation* 
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situation. Ko such thing was for a moment in the contem¬ 
plation of the parties. All that they at any tiftie meant was 
to add lo or moi^l^ terms of the original agreement.” 

The bill was accordingly dismissed, but without costs. 

. • 

Sect. III. 

Of tfie Rule in Courts (f Equity, respecting the Admissibility 

of Parol Evidence, 

Tiie rules of evidence in courts of equity are the same 
as in courtsS of common law; and it is a general principle, 
established in the former, no less than in the latter, that 
parol evidence of the intention of the parties is not admis¬ 
sible to vary or add to the terms of a written agree¬ 
ment (1). If the agreement is certain, explained in writing, 
and signed by the parties, that binds them; if it is not cer¬ 
tain, and parol evidence is necessary to prove what the 
terras were, to admit such evidence would effectually break 
in upon the statute of^.|rauds, and introduce all the mis¬ 
chief, inconvenience, and uncertainty, which the statute 
was designed to prevent (2). In the case of Hich v. Jack- 
son (3), therefore, on a bill for specific per^’mance, the 
0 ?urt of Chancery gave the same judgment against the 
admissibility of parol evidence varying a written contract, 
as had been previously given by the Court of Common 
Pleas in an action between tlie same parties. “ The ques¬ 
tion,” said Lord Eosslyn in that case, “ is, whether in 
equity any more than at law such evidence ought to be ad¬ 
mitted ; whether there is any distinction in a court of equity, 
where a party comes to enforce a written agreement by ob¬ 
taining a more formal instrument, and to add, in doing 
that, a term not expressed in the written agreement, and 
of such a nature as to bear against the written agreement? 


(i) Fell v. ChamberUine, % Dick. («) Per BtiUer J., Brodie V.St.Pau!. 
424. Hare v. .Shearwriod, iVes.jun. X ^68,300.333. 

341. Jordan V. Sawkins, 3 Br. Ch. C. (3) Vid, sup, 438. 

388. I Ve&jun. 403. S. C. /|Kk$oit 
v.Cator. 5 Ves. juo. 688. 


I have 
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1 have locked intj^.Ajl .the case9» -atjid coxmot 
court has taken uppn itself^ in executin^^ a wiitlpa, 
agreement by a ^cific pcrfon9aaa€%iil0!«-:ad(| to it by any 
circumstance thal^parol evidence couM^b^troduoe*.”, 


'ITiere are certain exceptions to this general rule, the 
principal of which will be briefly considered in the follow¬ 
ing section* Firs^ it will be inquired, in what cases a 
defendant may prove by parol'-etidence a variation in a 
written agreement, contrary to the intention of the parly ;• 
secondly, whether may produce such ev«lcnce» 

Some cases will then be mfiiltioried, in tvhich extrinsic evi¬ 
dence has been adniittecl, to rectify mistakes in de^ds, and 
for the purpose of raising trusts ih wills. 

I. When a court of equity is called upon to exercise its 
peculiar jurisdiction by decrying a specific performance, 
the party to be charged is acTmute'd to slmw, that under the 
circumstances the plaintifTis not chiillciT to have the a^ee- 
incnt specifically performed (i)^ The admission of suCh 
evidence as matter of defence is very frequent; it is used 
to rebut an equity. The defendant says, “ the agreement 
which you seek, is not the agreement which 1 meant to 
enter into and then he is let in to prove fraud or mis¬ 
take (2). For the Court will not grant 'a dearee for specific 
performance, unless it is satisfied, that under all the cir¬ 
cumstances it is equitable to give mc^e relief, than the 
plaintiff is entitled to at law. 

The statute of frauds has not altered the situation of a 
defendant, against wliom a specific performance is prayed ; 
and he may give the same evidence npa\ which he might 
have given before (3). For the words of the statute are, 
that “ no person shall be charged upon any contract or 
sale of lands, &c., unless the agreement or some memoran- 

(3) uVe*. jun.5»4. 


Gg 


(1) 7 Ves. jan. 219^. 

(2) 1 Schoa]. Sc Lef. 39. 


dum 
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dum or note thereof shall be in and signed by the 

party to be charged therewith or some other person there¬ 
unto by him lawfully authorized.” No person, then, c^n 
be t;hargcd w'ith the execution of an agreement, who has 
not either by liirnself or his agent signed a written agree¬ 
ment; but the statute docs not say, that, if a written 
ogreement is signed, the same exception to it may not 
be taken as before the statute. Now before the statute, 
if a bill had been brought for specific performance, and it 
had apjrearcd tliat the agreement had been prepared con¬ 
trary to the intent of tl»e defendant, he might have said, 
“ that is not the agreement meant to have been signed.” 
Such a case is left as it was by the statute; the statute docs 
not say that a written agreement shall bind, but that an 
unwritten agrccmciiL shall not bind. (i) 

The general principle, to be deduced from the various 
authorities nu this subject (2), appears to be, that a de¬ 
fendant in answer to a bill for a specific performance may 
suggest, and prove by parol evidence, that by reason of 
fraud, surprise, or mistake, the written instrument does 
not correctly and truly express the agreement, but that 
there is an omission or insertion of a term, or some mate¬ 
rial variation, contrary to the intention and understanding 
of the parties. 

The defendant may be admitted also to prove by parol 
evidence, that, after signing the written agreement, tlie 
parties made a verbal agreement varying the former; pro¬ 
vided those variations have been so acted upon, that 
the original agreement can no longer be enforced with¬ 
out a fraud upon the defendant. Thus, in a case 
where there was a written agreement for the lease of a 

(1) See Lord Rede$da]c*s judgment 6 Ves. jun. 328. Woollam v. Hearij, 

itnhe case of Clinaiiv. Cooke, I School. 7 Ves. jun. 211. Clarke v. Grant, 
& Lef 39. t4 Ves.jun.524. Ramsbottoin v. Gos- 

(2) Joynes V. .SiaUi-im, 3 Atk. 388. den, i Ves. & Beam. 165. Wind) v. 
Marquis of 'rownsend v. Staiigrooin, "Winchester, I Ves. & Beam 375. 

house, 
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bouse, at the annual rent of 32^^., and that the owner 
of the house should put it in repair; it was afterwards 
discovered, that the house was not worth repairing, and 
without any alteration of the agreement the house was 
in consequence pulled down with the consent of the 
tenant, who was apprised of the great expence, which 
tlie landlord must necessarily have incurred in making 
the repairs; the tenant tlien made a verbal agreement 
to add 8/. per annum to the 32/., providetl the house 
should be rebuilt; and on a bill brought by the tenant 
for a specific performance of the lease, on the foot '^ef 
the written agreement to pay 32/. rent, the defendant 
in his answer set up the parol agreement (i). Here the 
original agreement w'as unexceptionable, but the execution 
of it under the new circumstances would have been a fraud 
upon the landlord; the landlord having rebuilt instead of 
repairing the house, and the tenant having agreed to pay 
an additional rent in consideration of the additional ex¬ 
pence. But variations, verbally agreed u{)on, are not 
sufficient to prevent the execution of a written agreement, 
where the situation of the parties hi all other respects re¬ 
mains unaltered. (2) 

2. Whether a flaintifj' in equity, on a bill for the spe¬ 
cific performance of a written agreement, can in any case 
be admitted to prove, that some terips of the agreement 
have been omitted or varied by fraud, mistake, or surprize, 
and that the agreement is different from what tlie parties 
intended; and whether, on such a case being distinctly 
proved, the plaintiff can obtain a decree for a specific per¬ 
formance of the agreement in its rectified form, is a much 
larger and more difficult question, and one on which it is 
not easy to reconcile all the authorities. In die cases of 
Lord Irnham v. Child(3), and Lord Portmorc v. Morris(4), 

(1) I.egal V. Miller, a Ves. * 99 -» (a) I 7 Ves. jun, .^64-, and see Ome- 

cited 6 Vcs. jun. 33d. n.; and 17 Ves. rod v. Hardman, 5 Ve«. jun. 
jun. 364. f .1) I Bro. Ch. C. 91. 

(4) aEro. Ch, C. *19. 

(ig 2 


where 
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where the plaintiff filed a bill to redeem an annuity, 
and the question was, whether parol evidence could be 
admitted to shew, that the parties intended the annuity 
to be redeemable, but did not insert in the deed a clause 
to that effect, supposing it would make the transaction 
usurious Lord Thurlow in tlie one case, and Lord 
Kenyon in the other, thought it clear, that if the clause 
had been omitted by fravd, or if the agreement had been 
varied by fraud, the evidence would be admissible. Lord 
Thurlow, in the former case, after saying, that the rule of 
evidence is not subverted, if there is clear proof of frauds 
added, “ then as to mistake or accident^ suppose it were a 
clear thing, that one agreement was intended, and that by 
accident it was extended further; but there is no such case 
in the books; if admitted to be a mistake, the Court would 
not overturn the rule of equity by varying the deed, but it 
would be an equity dehors the deed. Then it should be 
proved as much to the satisfaction of the Court, as if it 
were admitted.” In another part of his judgment Lord 
Thurlow says, “ It is necessary to see the statement of the 
bill; if it states, that it was agreed, that the clause for re> 
demption should not be inserted, they cannot read the evi¬ 
dence; but if it is stated, that it was intended to insert 
the clause, but that it was suppressed by frauds I cannot 
refuse to hear evidence read to establish the rule of equity. 
Tliey are at liberty to read evidence to prove such frauds 
as will make a ground in equity.” 


. * Lord Eldon has observed (0) on these cases, that they proceed on an indis¬ 
putably clear principle, that the parties did not meaii to insert in the agreement a 
provision for redemption, because they agreed that it would be usurious; and they 
desired the Court to do not what they intended, for the insertion of that provi* 
sion was directly contrary to that intention; but they desfred to be put iii the 
same situation as if they had been better informed, and consequently had a con¬ 
trary intention. The answer is, they admit it was not to be in the deed; and 
w^jr was the Court to insert h, where two risks had occurred to the parties f the 
danger of usury, and the danger of ttustinff to the honour of the party. 

(a) 6yes.jun. 339. 


This 



Sect. 3.] tn Courts of 

Tliis doctrine respecting the propriety of receiving parol 
evidence on the part of the plaintiff under circumstances 
of fAear ffatid, {^pears to have been admitted in other 
modern cases (i), The difficulty has generally been in 
cariydng the principle into pi’actice, and in ascertaining 
what constitutes a fraud. In the case of Peinber v. 
Mathers (2)) Lord ThurloAV allowed the plaintiff, on a 
bill for specific performance, to give parol evidence of a 
promise by the defendant under the following circum¬ 
stances. The bill was filed by the original lessees of a 
leasehold estate, against an assignee of the lease, on his 
parol undertaking to indemnify the plaintifi* against all 
rents and covenants to be paid or kept on the part of the 
lessee, and to execute a bond for such an indemnity. The 
assignment had been made by a sale by auction; and the 
conditions of sale did not stipulate the indemnity; but it 
rested only on parol evidence. This evidence was ob¬ 
jected to as inadmissible, on the ground, that, where the 
parties have entered into a written agreement, no parol 
evidence could be admitted to increase or diminish such 
agreement. Lord lliurlow said, “ the rule is right; but 
where the objection (to the omission of an article) was 
formally made, and promised by the other party to be 
rectified, it comes among the string of cases, where it is 
considered as a fraud upon the rule of law.” As some 
doubt arose, whether the evidence was sufficient to esta¬ 
blish the parol undertaking to indemnify, entered into by 
the defendants, Lord Thurlow directed an issue to be 
tried, whether such promise was made on the day of the 
execution of the assignment; and, this being found in the 
affirmative, the plaintiff had a decree for a specific per¬ 
formance. In speaking, however, of the case of Pembt r 
V. Mathers, the present Master of the Rolls appears to 
have entertained some doubt, how' far it would be proper 
to go the whole length of the doctrine there laid do\vn|, or 

(i) Sec Marquis of Townsend v- t Ero,C'h. C. 51. 

iian.jrooin, 6 Ves. jun. 338. 


4^3 
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to decree a specific performance, on the ground of sucli a 
promise, (i) 

It does not appear from any reported case, that the 
plaijifif has been allowed to give j>arol evidence, varying 
a written agreement, on the ground of mistake or surp'ise. 
In the case of Joynes v. Statham (2), indeed, where, on a 
bill for the specific performance ^of an agreement for the 
lease of a house at a certain rent, tiie dfendaiit was ad¬ 
mitted to prove by parol evidence, that the agreement w’as 
for rent clear of all taxes, Lord Chancellor Hardwicke, 
after observing, tliat “ tlie defendatU had a right to insist, 
either an acemnt (f an omisHon^ mistake^ or frauds that the 
plaintiff* should not have a specific performance,” is re¬ 
ported to have added, Suppose the defendant had been 
the plaintiff^ and had brought a bill for a specific’'per- 
fonnance of the agreement, I do not sec but tliat he might 
have been allowed the benefit of disclosing this to the 
Court; because it was an agreement executory only, and 
as in leases there are always covenants relating to taxes, 
the master will inquire, wliat the agreement was as to 
taxes; and therefore the proof offered here is not a 
i^ariation of the agreement, but Is explanatory only of 
what those taxes were.” Lord Redesdale in a very 
late case (3), commenting on this passage, observed, 
** that the words do not appear to import any thing posi¬ 
tive;” and with respect to the case, whidh. Lord Hard¬ 
wicke conceived, might possibly be made, where even a 
plaintiff might be admitted to shew an omission in a writ¬ 
ten instrument as well on the ground of mistdee as of 
fraud added, that he could find no decision, esxept the 
contrary way. 

In 

. ft) See 14 Ves.Juo.5a4. (s') Cfinan V. Cooke, c Schoal & Lef. 

(a) 3 Atk. 388L 39 - See a]>o 4 Bro. Ch. C. 518. 6 Ves, 

«»•; and 7 Ves.jun.aao. 


* The words of Lord Redesdale, in the repon, ere as foBow: ** There teems 
to hwe been samethiag of a floating idea in the mind of Lord Hardwicke, 

f hy 
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In the case of the Mjirquis of. Townshend v. Stan- 
groom(i), Lord Eldon, after observing “ that it was 
competent to a ^Jourt of equity, (for tlie purpose of ena¬ 
bling it to determine, whether it will specifically execute 
an agreement,) to receive evidence of the circumstances^ 
under which it was obtained,” added, “ and. I will not 
say, that there are no cases, in which it'niay be received to 
enable the court to rectify a •wrillen agreement uj^on sk/- 
prise or mistake, as 'well as fraud; proper irrefragable 
evidence, as cl^rly satisfactory, that tliere has been mis¬ 
take or surprise, as, in the other case, that there has been 
fraud. 1 agree that those producing evidence of mistake 
or surprise, either to rectify an agreement, or calling upon 
the court to refuse a specific performance, undertake a 
case of great difficulty j but it docs not follow, that it is 
therefore incompetent to prove the actual existence of it 
by evidence.” A specific performance was in this case 
sought, with a variation attempted to be introduced by 
parol. And Lord Eldon stated, “ he would not say, that, 
upon the evidence.without the answer, ho should not have 
had so much doubt, whether he ought not to rectify the 
agreement, ^s to take more time to consider, whether the 
bill should be dismissed; but the evidence must be taken, 
due regard being had to the answer (2); and the Court is 
not to decide upon the allegation as to the probability, 
against the answer.” The bill was accordingly dismissed, 
but without costs. 

■a*f V 

The later case of Woollam v. Hearn (3), determined by 
the Master of the Rolls bn great consideration, sets the 
doctrine of the courts of equity on this subject in a very 

(I^ 6 Ves.3u11.33S- (3) 7Ve5.jLin.a1i. 

(a) And sec i Bro.Cli. C.9a. 3 Bro, 

Ch. C. 168. 1V es. jun. a4i • 


by possibility a case might be made, in which even a plaintifiF might be admitted to 
shew an omission, Wutah or ftaud. Iloweves 1 can find no decision ex¬ 

cept the contrary way.” 


^ 4 


distinct. 
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distinct and clear point of view. The plaintiff there filed a 
bill for the specific performance of an agreement for a 
lease; and the bill stated, that the reiit^*73l. los., spe¬ 
cified in the agreement^ was inserted by mistake, or with 
some unfoir view; the real Bgrccmcnt being, that tiie 
plaintsfi’ was to have the lease upon tlie same rent, as the 
defendant paid to his lessor, and that he the defendant did 
not pay more than 6ol. ^ The defendant in his answer ad¬ 
mitted, he might have said, that tlm plaintiff should have 
the lease upon the same terms, not meaning the same 
rent, but upon terms on the whole equally advantageous; 
insisting, tlmt as he had laid out a great deal of money, 
the plaintiff w'ould upon the whole have as good a bar¬ 
gain. The plaintiff offered parol evidence to prove, that 
he was to have it on the same terms as the defendant had 
it, and ta shew, that nothing could be meant by the ex¬ 
pression, but the same rent; nothing being in discussion 
between them, but the amount of the rent. The question 
was, w'hcthcr this evidence was admissible. The Master 
of the Bolls, in giving judgment, said, that “ by the rule 
of law, independent of the statute of frauds, parol evi¬ 
dence could not be received to contradict a written agree- 
mcnti To admit it for the purpose of proving, that the 
written instrument docs not contain the real agreement, 
would be the same as receiving it for every purpose. It 
was for the purpose of shutting out that inquiry, that the 
rule of law was adopted. Tlicmgh the written instrument 
does not contain the terms, it must in contemplation of 
law be taken to contain the agreement, as furnishing better 
evidence than any that parol can supply. If this bad been 
a bill brought by the defendant for a specific performance,” 
added the Master of the Rolls, “ I should have been bound 
by the decisions to admit the parol evidence, and to re¬ 
fuse a specific performance. But this evidence is offered, 
for the purpose of resisting, but of obtaining a de¬ 
cree; first, to falsify the written iagreement, and then to 
substitute in its place a parol agreement to be executed by 
the court. Thinking as I do, that the statute Iras been 

already 
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already tcx) much broken in upon by supposed equitable 
exceptions, I shall not go farther in receiving and giving 
eflfect to parol cadence, than I am forced by precedent. 
There is no case, in whidi die court has gone the ler^th 
now desired. But two cases (i) are produced, in which, 
it is said, there is an intimation from Lord Hardwicke 
to that effect. Upon this, it might be suiHcient to say, 
it was not decided. But^^st is evident jQrom the manner, 
ill which that great Judge qualifies his own doubts, that 
he thought it in^ossible to maintain such a proposition, 
as the plaintiff is driven to maintain. In Walker v. 
Walker it is to be observed, first, that the parol evi** 
dence was not offered for the purpose of contradicting 
any thing in the written agreement. It was admitted, 
that, as far as it went, it stated the true meaning; but it 
was contended by the defendant, that there was another 
collateral agreement, which the plaintiff’ ought to exe¬ 
cute, before he could have the benefit of the written 
agreement; it was evidence, too, offered in defence, to 
resist a decree. The evidence offered in this case,” added 
the Master of ilie Rolls, concluding his judgment, “ is to 
vary an .agreement in ^ material part; and having varied 
it, to procure it to be executed in another form. There 
is nothing to shew, that this migliL to be done.” The pro¬ 
posed evitlence was accordingly rejected ; and the bill dis¬ 
missed, without costs. 

Where a written agreement has been varied by parol, 
and there has been such a part-performance of the parol 
variation, as would have procured it to be specifically exe¬ 
cuted, provided it had formed a part of the original agree¬ 
ment, the plaintiff in that case will be admitted to give 
evidence of such subsequent unwritten variation. As to 
what constitutes a part-performance, Lord Redesdalc, in a 
very late case (2), has laid down the following rule, th^" 

(ll Walker v. Walker, 2 Aik. 98. (») Qtuan v. Cooke, 1 Sehoak&Lef. 

Joynei v. Staiham, 3 Aik. 388- 4 C> >4 Ves. juu. 388. 


4jr 
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<< nothing is to be considered as a part-performance, which 
does not put the party into a situation, that is a fraud upon, 
him, unless the agreement is performed; for instance, if 
upon a parol agreement, a man is admitted into possession, 
he is made a trespasser, and is liable to answer as a tres¬ 
passer, if there be no agreement. This is put strongly in 
tlie case of Foxcraft v. Lister (i); there, the party was let 
.into possession on a parol agreement, and it was said that 
he ought not to be liable as a wrong doer, and to account 
for the rents and profits, because he entered in pursu¬ 
ance of an agreement. Then, for tlie purpose of defend¬ 
ing himself against a charge, which might otlierwise be 
made against him, such evidence was admissible; and if 
it was admissible for such puqmsc, there is no reason 
why it should not be admissible throughout. That,” said 
Lord Redesdalc, “ I apprehend to be the ground, on which 
courts of equity have proceeded, in permitting part-per¬ 
formance of an agreement to be a ground for avoiding the 
statute; and I take it, therefore, that nothing is to be con¬ 
sidered as pai't-performance, which is not of that nature. 
Payment of money is not part-performance, for it may 
be repaid; and then the parties will be just as they were 
before, especially if repaid with interest. But the great 
reason, why part-payment docs not take such an agree¬ 
ment out of the statute, is, that the statute has said, that 
in another cose, namely, with respect to goods, it shall 
operate as a part-performance; and the courts have there¬ 
fore considered this as excluding agreements for lands, 
because it is to be inferred, that when the legislature said 
it should bind in the case of goods, and were silent as to 
the case of lands, they meant it should not bind in the 
case of lands.” 

3. Mistakes and misapprehensions in the drawers of 
deeds or written agreements are a subject for relief in 
courts of equity, and may be rectified according to the 

Vein. 456. 

true 
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true intention of the parties (i). Thus, on a bill to rec¬ 
tify a mistake in a policy of insurance, which the plaintHF 
suggested to have been made too general and contrary to 
the intention of the parties. Lord Hardwicke said (2:), 
there could be no doubt, but that the Court of Chancery 
had jurisdiction to relieve in respect of a plain mistake in 
contracts in writing, as well as against fraud in contracts; 
so that if reduced into Writing, contrary to the intention 
of the parties, on proper proof that would be rectified. 
“ This,” as Lord Eldon has observed (3), “ is loose in 
one sense, as it leaves to every judge to say, whether the 
proof is that proper proof, which ought to satisfy him.” 
The principal evidence on the part of the plaintiffj in this 
case, was the deposition of a witness, who had transacted 
the business for the Company (the defendants), but this 
evidence appeared to the Court not sufficiently certain to 
be relied upon. Lord Hardwicke observed, that the 
proof in such a case ought to be the strongest possible; 
and as it did not sufficiently appear to the Court, that the 
policy had been framed contrary to the intention and real 
agreement of the parties, the bill was dismissed. In the 
case of Baker v. Paine, on a bill filed for an account under 
a w'ritten agreement, the minutes and calculations, which 
had been previously msidc by the parties, were admitted 
in evidence, in order to prove a mistake made in the agree¬ 
ment by the person employed to draw it (4). And in a 
variety of cases where settlements have been drawn by mis¬ 
take, contrary to the instruction of the parties, the mistake 
has been rectified by courts of equity, and the settlement 
made ‘conformably to the instructions (5). The Court, 
however, will expect full and satisfactory evidence of the 
mistake and misapprehension of the party’s intention, bo- 


(x) % Atk. 203. 

(a) Henkle v. Roy. Ex. Assur. Comp. 
X Ves.318., cited 6 Vcs.jim 333 - 
.Also Motteux V. Lond. Assur. Comp. 
I Atk. S45. Tliomas v. Fraser, 3 Ves. 
jun. 399. 10 Ves. jim. tiy. 

(3) 6 Ve .jun. 333. 


(4} Baker v, Paine, i Ves. 457., 
cited ill Ricli v. Jackson, 6 Ves. jun. 
336. n. 

(^5) Randal v.> Randal, » P. Wmr. 
469 Jenkins v. ^uinchant, J Ves. jur. 
59?). 11. Barstow v. Kilvington, 5 Ves. 
jun. 593. Burt v. Barlow, 3 Bro. Ch. 

C 4 JI- 

fore 
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fore it will alter a settlement. In one case, wlicre the parol 
evidence of die attorney, who had received verbal insti-iic- 
iions) was offered, the Court held, that as nothing appeared 
• in writing under the hands of the parties to shew their in¬ 
tention, the settlement could not be altered (i)j. and in 
another case, Sir ^Fhonias Clarke is reported to have said, 
that he did not give a positive opinion as to the head of 
mistake, but he did not think the Court had relied on 
parol evidence only. (2) 

4. Provisions in wills have in certain cases been en¬ 
larged by parol evidence, and trusts in equity raised, as 
against executors or other persons claiming an interest 
under wills, where It has appeared that the testator in¬ 
tended to make a further provision in his will, but omitted 
to insert it on receiving a promise, that, notwithstanding 
such omission, his intention should be carried into effect. 
Thus, in the case of Oldham v. Idtcliford (3), a witness 
was allowed to prove, that the defendant, who was the 
testator^s executor and devisee of his real estate, had 
promised the testator, that he would pay the annuity 
bequeathed to the plaintiff^ and that otherwise the testa¬ 
tor would have charged the real estate with the payment. 
And on this evidence, it was decreed at the Rolls, that 
the real estate should be charged with the annuity: and 
this decree was afterwards affirmed on appeal to the Court 
of Chancery. In a later case (4), where a bill was filed 
against an executor and residuary legatee, to have a be¬ 
quest enlarged, it appeared from a paper wi'ittcn by tlie 
defendant himselfi tha'- the testator, a few days before his 
death, had mentioned to him what he had bequeathed tc^ 
the plaintifi^ and that it was his wish that he should have 
a larger sum; it was further proved, that after the testa¬ 
tor’s death, when the paper was shewn to the defendant, 

(1) llaiwuod V. WjTis, cited a Ves. (3) »'Vcrn.5cC’. 

* 95 - (4) Barrow v. Greerough, 3 Ves. 

(a) I Dick. 195. And see Sher- juii. 15a. 
gold V. Boone, 13 Ves. jun. 373,6, 

hr 



Sect. 3.] in Courts of Equity, 

fie promised to perform the same according to the tes¬ 
tator’s request; another witness proved, that the testator 
mentioned to him, in tlie presence of the defendant, the 
annuity wliich he had bequeathed to the plaintiff, and that 
it was his desire lie should have a larger annuity, men¬ 
tioning the sum; that the testator then requested the de¬ 
fendant to sec such annuity paid to the plaintiff, and the 
defendant promised it shouUi be done, as if it had been ex¬ 
pressed in the will; and lastly, that the witness and the de¬ 
fendant desired the testator to send for some perstm to draw 
a new will, which the testator refused to do, saying he would 
leave it to the defendant’s generosity. Upon this evi¬ 
dence,” said the Master of the Rolls, “ the question is, 
whether, by reposing that trust in the defendant, the testa¬ 
tor was not jirevcnted from making a new will. The de¬ 
fendant ought to have told him, that if he did not put it 
in his will, he would not do it. Instead of that, he pro¬ 
mised to do it; upon which the testator refused to make a 
new will. 1 am quite relieved,” added the Master of the 
Rolls, from any difficulty as to the statute of frauds. 
The question is, whether the confidence, that the defend¬ 
ant would perform the trust he undertook, did not pre¬ 
vent the testator from making a new will.” The Court 
accordingly ordered the defendant to pay the increased 
sum out of the assets, with costs; and, if the assets were 
not sufficient for the costs, that he should pay them 
personally. 
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INDEX. 



CCESS, 


A 


want of, cannot be proved by father or mother; i8o. 

nor by their declarations after their deaths. 
Id. 


may be proved by circumstantial evidence, iia. 
ACCESSARY, , ^ 

conviction of principal, how far evidence against. 229. 
230. 

ACCOMPLICE. See tit. Principal. 

in felony, a competent witness; 28. 29. 

though promised a pardon or reward; 31. 
or separately indicted, 31. 
or convicted, if not attainted. Id. 
act of, evidence against the rest, when. 74. 
principal felon, witne.ss against accessary. 31. 
in misdemeanors, competent; 31. 
in trespass. 31. 

confirmatory evidence, how far necessary. 32. 
dying declarations of. 201. 

ACCORD AND SATISFACTION, 

evidence under non assumpsit. 127. 

ACQUITTAL, 

in Court of Exchequer, on information. 258. See tit. 
Exchequer. 

in criminal prosecution, not evidence to disprove the fact 
in civil suits. 242. 

by foreign court of competent jurisdiction. 252. 

ACTS OF PARLIAMENT, 
general acts. 219. 

distinction of public and private, when first adopted. 
220. 

taken notice of judicially. Id. 

not given in evidence unless pleaded, when, Id. ^ 
statute of usury — in debt on bond ; Id. ' 
otherwise, in assumpsit. 221. 
statute exempting from penalty evidence 
under nil debet. Id. 


proof of. 288. 
private acts. 220. 

not taken notice of judicially, unless pleaded; 220. 

' except 





ACTS OF PARLIAMENT, {continued) 

except, where recognized by public a^ict,' 
or vtnder special clause. Id. 
proof of, by examiijed copy, 989. 

AD 0 RESS, 

public how proved 305. 

ADMINISTRATION, . 


how granted. 300. 

letters of, proved by certificate. Id. 

by original book of acts. Id. 
examined copy. 301. 

ADMIRALTY, 

Sentence in court of, conclusive in questions of prize. 
24.8. 249. 

i on allcourts and persons. Id. 
pro^bL 296. 

in foreign court of, conclusive evidence in this 
country, when; 249. 250. 

though founded on particu- 
t ^ lar ordinances. 250. 
conclusive, upon what points. 
Id. 


when condemnation is gene* 
ral. Id. 

when not conclusive, when 
not admissible. 251. 
ADMISSION. Sec tit. Conjession, Anmer in Chancery. 
against interest; 191. 192. 

entry by deceased steward, Ac. charging himself. Id. 
by agent. See tit. Agent. 

by party to suit, evidence against him; 71-72. See. 
on record, though merely trustee; Id. 
interested, though not on record. Id. 

of rated inhabitant, on question of settle¬ 
ment ; Id. 

of party, for whose benefit the action is 
Nought. Id* 

efiect of. 78. 80. 

of defendant, evidence against co-defendant, when; 44. 

in action of covenant, Id. 
of trespass. Id. 

to get rid of an action; 78. 79. 
in criminal cases, not evidence 
against others. 73. 74. 82. 
of partner, evidence against co-partner, wnen, 73. 

aRei^etermination of partnership. la. 
acts of party, amounting to. 171. 
tenant cannot dispute his landlord’s title. 171. 
receipt of tythes, evidence of being parson, when.- 171. 
acts of ownership, acquiesced in. 132. 


admission. 



IKJOBXv 


ADMISSION, {continued) , 

admiiisioti, in recital of deed, ^9. ^ 

in answer in Chancerj* Jd» 
whole to i>e taken toiredrer, '99. 

ADULTERY, 
action for, 

conffsaion of wife not evidence for husband. 64. 
conversations between her and defendant, evi¬ 
dence against defendant. 64. 
manner of plaintiff’s living with his wife may be 
shewn; 64, • 

or, their letters, when living separate. 64. 
65. 

several acts of adultery, may be proved, within 
the time specified; .134. 

or, indecent familiarities before the 
time. 134. 

wife’s general bad character, in mitigation, 139. 

or particular acts of adultery before, 

Id. 

or that she made the first advance; 
140. 

the plaintiff’s crim. con. with btilicr women. 139. 
140. 

wife’s letters to defendant, not evidence for de¬ 
fendant. 64. 

declaration at the time of elopliifr. 203. 
AFFIRMATION. See tit. Q«fl/&er. 

AGENT, 

admission of, when evidence gainst principal; 74—78. 
at the thne of the contract, 74. 75. 
within the scope of adthority, 75. 77* 
receipt by agent. 75. 
letter of agent. 75*.56. 
proof of admission. 74. 75. 
of wife, as agent of husband. 69. 
competent witness for principal; 94^ 
to pro^ a sale. Id. 
who, siich an agent. Id.* 

AGREEMENT. And see tit. ^ntracti, 

blank in, when to be supplied by parol evidence. 418. 
for lease, when a present demise, 406. 
consideration, when to be specified in memorandum of. 



rectified. 458. 


paroj?ovidenc.e jtM)t admissible to vary or contradict; 437. 
441* 

as, to shew that a difiSsrent quantity of goods was 
contracted for; 438. 

H h otherwise, 
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AGREEMENT, {Mntinued) ’ V ‘V 

J . owerwis^^^'jfcofAArftrkMtiaiirln^W ovfnoae or 
delii^ew. Id. 439. , * 

declaration of auctioneer, not to vary coMitioiis of 
sale. 438. See itt. ^ 

stamp not requisite, when. 405—^409, ’ « 
specific performance 'See tilU •Spet^0 

ALIBI, 

remark on proef^'' 230. 

AMBIGUITY. , . . 

latent, explained by parol evidence; 41^ i 

grant of manor of S., there beiqg two of that 
name; Id. 1 

detrise to two of the same name. 411. 
mistake in deviaee^>niame. Id. 

ioi the d^eription of the premises. 412. 
in the name of the fund. Id. 
patent, in deed or will, not to be so explained; 4r6,4i7. 
but the circumstances of the testator may be 
shewn to help the construction. 417, . 

blank in will; 418. > 

in written agreement, which need not be in 
writing. 418. 

ANSWER, 

in Chancery. See tit. Chanceru* 

APPROVEMENT, « , 

ancient doctrine of. 29. 

modern practice, in its steed, 30., $ee tit. Accomplice. 
ARBITRATION, (See tit. Award.) 

ARTICLES OF THE PEACE, 

exhibited by wale ^^geinst hjaebimd; 68, . 

affidavit contradicting, not to be rec^ve^A ,<68 ,t 
ARTICLES OF WAR, , . a 

how proved. 305. 

ASSAULT, 

evidence of first assault by plaintiff not admissible, under 
general issue, except in mitigation. 129. 
what the party says at the time< of recsmving the hurt, 
when admissible. 203. ^ <4 * 

conviction for the same, not e>d4eoce m 
the assault. 241. 

several actions fi>r, against several, defen^mt in one 
competent for a defendant in another. 37.' ' 

if defendant, under plea of ton tusaukt tf^oye'the assault 
on the same<iS»yt See. plaintiff can not prove an assault 
on another day* 165. %: 

ASSUMPSIT, (See 

deliw^ of goods, proved by 195—199. 

plaintiff may recover leas 'then is in the wnt. 

154. , I ’ M 

} 


one, 
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ASSUMPSIT, (continued) 

defendant*# use. Is 

comp6tcnt« 

ATHBI» 5 /y . . , r 

not competent *WitMedi. 17. 

ATTACHMENT.t" 4* >r 

of witnes^ l^H^'cotttemdt. 4^ 54 
ATTENDANCE, 

of witness, at trial. See tk, 

ATTORNEY, 

evidence df bein^. 312. 

in actioh by, for Tees, Contents of bill delivered proved 
by duplicate original. 343. 

4 jiU delivered not conclusive against an addi> 
tionallfefM. 80. 

not to reveal cOnfideatkii communications of a client. 
102—106. See tit. Cmvnul. 

AVERMENT, 

immaterial what. 158 160. See also, tit. Indictment, 
AWARD, 

evidence, when; and when conclusive^ 235. 287. 

between what parties, 179.2S7. 
between an occupier of land and a township, as to the 
liability of repairing a road, not evidence against a 
succeeding ocouptOr. 179. 

conclusive, on all matters preferred, (whether of hiW'Or 
fact;^ 70. ' ' 

not aiTfo matters, not ixiquired into* 787.288. 
matter dehorsy to shew the award void, caimc^ ho proved 
under plea of no such-a^ttrd,~i^t ,, ' o - 

in action uphn, akieciftioa of award to be 

proved, jOlf. ' ^ * 

submission of all parties. Id. 


' B - 

BAIL, ' * '' 

not coi h fHa^ntrwitfless for principal. 46. 

BANK-BOOK, 

to prove transfeMf stock* 312. 

BANKRUPT, 

commissioners of, theh proceedings. See tit. Comma 
sioMrs. 

cOmpMdfit, on piroof certideaxe and of release to ass» 
signeiis of his share ill the sui^fdpa; 98. 
general release sufficient. Id. 
competent, after eeeoad bankruptcy, when. 51*08. 

ct the time of absenting himseu*. 202. 
hicomf^^Mfift to prove his own act of bankruptcy, 98. 
to mcrease the fund; 51. 

» H h 2 incom' 
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BANKRt 7 i^¥,'"tcdn<tnttec?) ^ - 

. cer- 

* ^ ^ ‘ ‘Wfffove antecedent Id. 

, petitioning, cpnpt support th6 cdfliinissi(m. 52. 
wife of, may be examined as £0 hIs eMtts. 69. * 

BARGAIN AND SALE» , , ^ 

enrolment of; 352. v' - .\ “.- “ 

indorsprnent c^, evidence" of "ferirbfoent, when. 

292- 352? .... 

of freehold interest; 3^;2~,^?55. /' - 

copy of enrolment of. Id. ' 
of chattel interest,; T - ' 

copy of emblmerit Sf, i^t^of 0^ deed hgaxpstt whom. 

BARON (Court), (See ^ 

rolls of;.Ji5. ^ ,r. 

’ ancient writings to provd custorifi ; Id; 

,,, - though not signed by a tenant. Id. 

inspection of. 329. ' 

BARRETRY, _ 

conviction of, cause of ineomptetcncy. 23. 

BASTARD, 

endeavour to conceal. birilf 'Vf, hOw 'atid when punish- 
tjble. i2d.., . " 

bastardy, (See tit. - .u •• , 

appeal' against order of, 

^arr^d,.iv^»Mat}, pwigetent ifo prove the-crim. 

' cdn.;)OQ, 76’,'' ■■ ■' 

' hol’ti>"prd^tf^ny df^r fact^ a« 

, , , i . want.of'a’b 1 c‘eBff,/&c: Id. 

witness' hot compellableto "tfbkhowledge him- 
1 . self the father. 206. ■ 


BIGAMY, 

in prosecution fqr., s^epnd wife,competent after proof of 
nrst liiarriage; ofh ' ’ ’ ’ 

exception in stnt5,oir,Iwherc either party beyond sea for 
seven years, drc. i jfi. 

second mairiUge, after sentence of divorce or sentence of 
nullity, not within the statute. 247. * 

BILL OF EXCHANGE AND PROMISSORY Nt>»FE. . 
acceptor may shew want of attth'oifty te' Ae drawer to 
draw the bill* 54. ; 

on a question, wlpbther the acceptor gave au¬ 
thority to^ the Rr«i^^ lb draw a particular 
bill,age7««rft^ auUioii^ihr that purpose may 
be shewn. 135,, . A' ' 

acceptance vifeated by sen|ehc')^'df%tbi^^6uit. ^52. 
drawer of accommodati^ bill not co^ietanc for the 

acceptor 



BILL OF EXCHANGE AND PROMISSORY NOTE, 
(cpn^uefll - 

" accepto^’!|lfeW*^Mnd^^^^ 'p%\?e^,'‘lfiSt*Sil'‘1ndorsee 
~ ■ jJr usurious consider- 

■'. '>!f^3f'Str-'7r oj '\ % ... 

indor6e^w^|ther^QprapeJfei\t lo|iroire the consideration 

...i^yptove %9't>npho£ available, for want of 
'''s'taihp. Id'. ■ Vy^- 
BILL, in Chancery. See tit. ChandiruJ^'' ' 

BILL 

what, and by wnbm lo'be had.^ 214, 215. 
on trial at bar, or^ nisiprius;' 214. 
wlietner in cnnim^if cases, zf km / 
not at quarter sesslo'ris, jfdj j. ‘ ^ v 

BILL Ho.. Ji ,,; ; 

signed by decea^sed, nia.ster« evidence of property iq the 
consignee. 192. ' * 

BILL OF PAIiTICULAl^lS, (See tit. Partm^ar.) 

BIRTH, •,; 

time of, proved by tne declaration oi 'deOeased parent ; 
180. ' 


1 r 


or, bv the declaration of sur^bn wtto at- 

parol evidence to sppply, whefi. . Seb/tit. p^dence^ and 
tit. AmbiguiUu ' ' ' ' , ‘ * •’ 

BOND, , , , 

alteration oi^, rasiire^^C* avbids'ylteep. 12S. 
noq.e^t faptum,, evidence uifdelr.^Id.’ 
solvit ad diem, 

P^esj^ptive evidence of payment, after 20 years, 

when, within that 
time; Id. 

■^butted by proof of payment of in- 
terest, Jd. 

Jby indorsement by obligor, 

^ . bydbligee. Id, 

^ooK, ; . - . 

private ^ , , . " . ‘ 

of rector deceased, evidence oT ecclesiastical dues,,. 

*‘-W H 4 -k 1 ' 'm*. • y*. ' " 

1S4. 187. . 7 . 

4Jorporation.^ See tit. Corpofjxtion* ^ 
tradesipen, when evidence of delivery of goods, 

* notice piri^iu^er'336’'. 1 

rub^to produp^ ./ . ‘i' . ■ 

iC 3 pabhc. 
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BOOK} (contimeed*) 
publiC} 

“bfb^rilr, to prov«'iT«Ql^fei^'ofjrtocfe. Jfi'a*, 
ofma&ter’s office in K. B. to jitOve a person attorney. 

flI2. ^ 

OfoiavyiOfficf, t&jpT<tVe Olhi tdfldr. 
of parish, for copies of ratiftj.'311. • t 

for redbrdifig •indeiitarferf^bf-epprcnticeship. 

312. ^ - A/ ^ 

to p*(nnB ebSt^tioh to ptfbhc office. 312. 313. 
of prison, to prove tzni^ of cOiimntnicnt; 313. 
not to prove tlfe 

logbook of ship, to pfrpVe'tinie of Sailing. 3l2» 
inspection pf. 328. ^ ^ 1 v r 

entry in, horV proved. ^ ‘ 

d&y>book, bot evfdertbe fO 'ciitoifaiKct p^ish-register, 

314. " ^ 

of-pris 6 tt, ^4bi][fc^,r%hferfl 
BOUNDARY, jTn j r , 

hearsay, evidence of. iSa-^'iSA. y 
perambulations, ^^iibnee Of. rSJ. 

BRIBERY, 

infortnation on statbte a^nstf, 

party bribed, cpm^tetift Witness. 31. 
pTomiissoiy'hbte given* fO? bribe, evidence 
thot^ nnststopedi 3 99 * 

BROKER, (See tit. Agettt.y 

of policy, cOthpetent, though he haa sigtSed as under¬ 
writer, 37. a8. too. 

BURGLARY, - 

on indictnient ftri' bttrg|!aiy'l^df^ for lAfvetiy, if no bur¬ 
glary proved nor larcehy^orcd'bb the time of the 
supposed burglary, evidence 4 ff'a%r 6 bAy on a former 
day not admissible. ijiS. 

prisoner may be aeguit^^^ Of burglary, and found 
guilty of the IsftcenV. 1^6.' 

BURNING in the hand, ^ 

benefit of clergy without. When* 26. 

Competency oFVitiiOis r^torCd by it; 25. 
proof of the burning. g 6 . ' 

Other punlshibtof, m Hdh of. zt. 

BUSHEL, 

sale of Corn by"any btit Whlchester bushel,’illegal. 432. 


CAMDRN, > > 

history, whefiber evideftce-tff*a ettstom. 320. 

CARRIER, ^3 >> 

effbet of pa3nnetrt'Ofti7dP^‘fitAlo'e^rt, in action against. 
144.145. ^ ^ 

4 CER- 
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CERTinCATE, 

ot* ordinary, as to legality of marriage. 244. j 
of Englis]^ v^o^f^sujL evi4eAce of Amount 

m saW Ojf goods. 268. ' , 

CHANCERY, 

dforee^ not nr^adi^ agaiaat df^fendjmtta.'apsvrai'f^ptradicted 
by a single witness. 60.1 lo. 

evidence against wbom* and of wKat. 262. 
proof of; 295. 

previous pfoaeedings, wbeii to be proved. 

895 : 

of ancient decrees. 291. 
bill, when evidence and of what. 2^3. 

not evidence of pedigree. Id. 
answer, evidence against defendant; 1^64. ^66. 

how fax evidence for huiH when produced by the 
other party. 265. 

tahen altpgethe:i^ not in pacts.. 264. 
evidence for defendant, in "issue on-^b^l for disco¬ 
very, when. 60. , ' 

of defendant, not evidence against co-.defendant. 

266. 's, 

of minor, by guardian,, not evldepna against 
him. Id. 

of occupier 4and, pvidenc^ against a succeeding 
occupiei;}U0,4tbe-q^Use; 266. and examined copy 
of the abswer, sufficient. Id. 

4of partt^er, evidence 01'Joint debt co¬ 

partner, Id. 

not evidence of the pmtnotship. 206.267. 
of wife, whejiher exidonen^ayist her, after hus- 

band>d^%\^ji * „ 

proof^f^aif»M^6r-,296. ^ 

bill to be^ijov|d, tij^^in tfie apswer. Id. 

> Qfm of, Sufficient proof; Id. 

swewin&^^a’pfcw^f presumed; Id. 
on indiennent^r peijury* otheiwise, 

(0^ malicious prQsecution. 

depositions, evidence, fJi^ween'vUjat parties# aiiid when; 
267. 

,npf evident for (feponepty thpugh made with¬ 
out interest. 208. 

in question of pedigree, not evidence against a 
stranger, h 80. 222. 

not evidence for or against a strange^ ^ 268. 

custom, 

&Cs iSiOQs 

evidence. 269. 

IT h 4 depositions. 
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CH 4 KCERY, {continued) 
depositions,' 

de befete^Wif^,*%ot%vId^A«ie before answer put in, 
270. 

unless defendant in contempt, Id. 
or has fofused to answer, Id. 
or- neg-lteted tO cross-examine. 

271. 272. 

fht readfhg, On f-ia^ at l^w. 270. 297. 
proof of depositions. 297 298. 

bill and jrsw er mubt be shewn, in general; 297. 
excedffofts. Id. ‘ 

C1I4I1ACTER, 

n'faniv ot when sncapaCitaltos a wknoss^ 22. Pee tit. 
Pn fries t. 

of party to suit, examinable, if put in issue. 139. 

in action to set aside <1 will, for ftaud by de¬ 
fendant, evidence of his good character not 
admissible, 139. 

nor in an information for keeping false weights. 
Id. 

evidence in mitigation of damages, when; 139. 

in action fdr ernn. con., wife’s gencial 
< bad character , Id. 

' thatdefendantw generally suspected 
V of thd drfme, is evidence in action 

* for a'libel, under general issue; 
Otherwise, where defendant justi¬ 
fies; i^d 

in aefthn for malicious prosecution. 

’ ' t4b*.^‘”(iSee tit. jRffpe.) 

of witness, may be impeacHtid ”bj|l''gtnCral evidence, 
212. I ■> 11 V 0 

not by the party producing him. Idi^ 

’ho ^ l^^rfcdj'w tftttlcfeed,'' 21*2.213. 
of decea' ed i iibscnbing witness tb(.a will, given m evi¬ 
dence, when. 2taj. 38?. * ' 

CHAllTEll, 

explained by usag'*, when. 41x7^42!.' ' 
presumed from length of po,session. 11*9. 
CIIAllTEU-PARTY, * > 

not to he contradicted or varied by parol eviAentfe. 432, 
See tit. Kvidencc. > 

CHILDREN, ’ 

when competent witnesses. 14. it. 

CHIROGRAPH, • ^ 

of hue, 292. 

CIRCl’MSTANTlAD Evidtence, 

See tit. Presumption. ‘ 


CLERGY, 
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CLERGY, 

benent of, restores competendy, whe§^-;^fgr, 

..in l)ie hand. 

26. * .., 

COGNOViT,, , ... r. :r. 

nood not he (^tn^pod 406. 

..: otherwises# if it contauis an agreement. Id. 

COLLEGE, 

seiitonce of exMiaoH by, whe»^ 4 jojHslusivo. 2Co. 260. 

COMMISSIONEHE,: V / .* ' - 

: q1 ’ban.krupt, .s . 

maj’ compel witness to attend. 
iniiy examine bankrupt’s wife. 69.: 
priKjoedii^^HJl- eyid^tce of .the time of bank¬ 
ruptcy after the vVitness’s cle^th. 273. 274. 

^. , .tronch^ive.of dejbt^ in actionr for cre- 

I . ditor’s-sliare. 2^75. 

' ea^dence of petitioning creditor’s debt, 
&c<, in actions, by or against the 
the assignees) unless notice be 
given, &c.; 274^ 

not cpnplusiveT though no notice. 275. 
not.evidence, between other persons 
not: claiming under the commis- 
^ sip^prs.^^ 275. 

OB mdici;bnent for perjury before the 
commissioners, strict proof of the 
r bankruptcy is necessary. 276. 
produced from the proper custody — 

, . . - and hand-writing of a commissioner 

mutt be proved. 275. 
by utiP of parliament, ^ > 

sentence of, when conclusive. 262. 

. ^ oobde^nation by, conclusive of right of seizure; 
_ 234,258, ■ -' 

depositions before, in presence, of the other party, 
and signed by witness, evidence after tihe witness’s 
death. ,286. • , 

of inclosnre, ‘ i 

may summon witne^es. 7.^ , 

COMMON, . _ 
by custom, 

other commoners incompetent, if the custom the same. 

44* 45 ' ' . 

proof of, by hearsay. See tit. Custom* 

by prescription, 

hearsay, eM^wce of a prescriptive ri^t abridging 
a general right, 190.191. 

though general right not set out on the re¬ 
cord. Id. 

others 
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COMMON,, {continued) 
by preatirfptlto,'* 

‘ ' others'competent. 45. 

by vicina^,''^''^'‘ 

onie <d>mttibrpKH tJorapetent fohr* atfbtller. 45. 
COMMQN-tlECOVERY, 

‘ ' ‘'HiredTO%fia1ce'^iE'<:eil^A!t‘1trf^l>e%rit of entry, when ,eyi» 

dcnce of. 295, , 

CDMP'^^^'R^SO?? ^ 371 -^3 71 - 

See tit. 

COMlPETEN0YV<?''-‘ -^■’- 


COMPOSITION, -f V ’a- ‘ 

real, fdrHSthfe^^^fl^preaudfed from usage. 119. 

concealment ;■^r 

of birth of badt<rfa*lihffd;“how punishable. 126. 
CONDEMl^ATI^Cmi A 

sentence’ 4 fi itrlBSceilWq^r.' ^See-titV^tic;fee^.erj and 
Cotnmissioners ,) ' 

CONDITIO!^,” 
in deed, ^ 

parol evidence not admissible to vary, 424^ ■ 
of sale, . , '' 

‘ •'not to bfr Marled by dedlai^tidhfi ofhttcftidneer. 438. 


CONFESSION, , , rt\- 

dfprfeohef; e^d^tScb-dgaihsthimV'fti. 82. 

V s„; : :'..’ii'Bi'oievidence against'othters. 83.83, 
to be taken altogfelih^r. 83. 
on examination %e^e^mamstrate, though 
not signed^by prisoner] 

on oath. Id. 

under threat or promise, not Evidence; 81. 
i ’ discd^^bryi may be 

shewn. 83l'-ii'.4' -b >0 

fti high'tr€^<MAS &4.''‘ l s-p <'J 
<' - ' Bt^biehf td’sd'ort^cff ' ^84.85. 

evidence of collatfe^fl fd^«. 85. 
ondeath>bed; 201. IV!*-. 

of witness,to a will, evideft^edl^&inst tlUe'Wil]; 201. 
•' 'eviderfc#M^^od charaSfft^bf •blJi'dr witnesses 
deceased, in answer. 

CONSENT, 

oh ftidietrhent fof coursing defer *^'toifkdiit^he consent ^ 
the otmeti’ the wafaa&bf ckhisedt rhustf'be sh^wn. lei. 
CONSiDERATlO^N/''^'"^' 

of agreement, '^vitWn' a. If- 'Af ietat,' of fifihid#/^must be 
stated; 439."' ^ "I' f*! • \ ^ 

as, of promise fcfe^ftey-dt^t'bf third person; Id. 
of bargainj withtft ji^%i / >i '*q f>" 

in d^d, 424. ^fiw .cvfi.f i I'fit 

another may b€'p^oved,^%^idt»-tibht; 'i|^34—^427. 

7 tnough 
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CONSIDERATION, {continued) 

though no consideration 8 ^€e 4 > 495> 426. 

. JOT for diyerafio^id^ratioasi” 425.426. 
of greater or less value. 426. 
different consideration may he imewn^ in case of 
fraud, 5 ?c., 427. . .> n ' 

not by partysuppcirtlng,themed. 42$, 

CONSPIRACY, 

on indictment for, the wife pf defendant not a wit* 
ness for the others. 6 £, 60 , 

the act of one, in pursuance of the ori« 
gipal plan* evidence against the 
rest. 74. 

. Mrhat <m« j^aaid, as to the share of 
another in the transaction,, or as to 
the coitijojoh object, is not evidence 
against that other. Id. 

conviction of, renders incompetent, when. 22. 
CONSTABLE, 

appointment of, need not be proved, when; 78. 
proof of acting as such. Id. 

CONTRACT, 

marine, 

between master of ship wd seamen to be in writing; 

433- . . . , . 

^ . not void, thofighnof^m writing f , Id. 

if in writing, not to be variea by parol evi¬ 
dence. Id. 

to be produced by the master. 337. 
mercantile, . 

usage, when ev^ence, in construction of. 432.454. 

.:-'. 435 '! . . 

of for year, wages due in proportion to the time 

of service, 436. 

to be proved, as s^ out qn the record; 158.160. 

. articles ^ iiqvidtUwnjof .ddmageSf need not be set 

OUV ' r , ^ 

CONVICTION, 

onganje lafs, . , 

. w^th^r necessary tod^prove a!^ the quidifications.i 50. 
by magistrate, rJ 

when to be drawn up; 324. 

. . conclusive evidence for him, in an action, until 

quashed. 260—,2$2ji^ , , . .. ■ 

for not repairing a road, evidence of liability. 224* 232. 
for assault, not evidence in action for. 241. 
of bigamy, evidence against legality of marriage in a 
civihao^op.. ,240. . ^ 

of principal evidence against acceraary, when. 229.230. 
in criroinal cases, wheAer evidence in ciyil,.8^8.237—241. 
not conclusive as to t&e time of conuaittiDg the offence. 
219. 


party 
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CONVICTION, (continued) 

party lo qop^ of ^onyi$|ion. 324. 

rewards, fur profecHitifig tp capViict^p, ip.jiidjal; pases. 86. 
W'itueas, pu ^onyiptioii) wlipa ;, a2. 23., &c. 

proof of judgment, necessary, 24. 

COPY, ,(.»p 4 f^.eer 4 at» Enrolment. Writing.) 

of record, aSglf _ .?> 
under great seal, Id. 

8cal>pf cowrt, 290*.. ^; 
examined 291;,. , 

proof of. 291. 
office copy,. 2,^1.29?.«f, .- 

aat^enticated by prefer officer. 292. 
of dcpositiopa,. net evidence in other courts. 
292.* . 

of record of ac'qjtdtbEd* bow obtained. 322. 
of deed, &Ci, not eyid^SiPOj.when the original can be pro¬ 
duced. 167. f' ! 

of proceedings before commissioners of bankrupt. 273. 
*74- 

of inferior jurisdictions. 325-7-328. 
of entries in public books, 320. 321. 

rule, to obtain copies of. 328—333. 

COPYHOLD, 

not devisable, within stat. of wills. 374. 

. devise of, good as declaration of uses; Id. 

attestation and signature, not necessary'; Id. 
unless required by the terms of the surren* 

. , der. ia. 

paper, signed by copyholders, evidence as tp customs. 194. 
CORONER.' See tit. Ingumilan. 

CORPORATION, 

books of, evidence between the memlwjrs, 319. 

not against strangers. Id. 
entry in, to be made by proper; pflScer. 320. 
proper custody of, to bte ishcwn; 319.320. 

corporator nvay produce. 350. 
inspection of. 330—332. 
deed of, does not require delivery36,1.. 3, 
membersof, competent, .lyitnessesi whenj 57 * 59* 98- 
disfranchised, how. 98.99. 
seal of, how proved. 291. 

COSTS, 

persons liable to, not competent; 46. 

bail not.competent for principal. 46. 
rated .inhabitants, not incompetent on this 
ground. 47. 

governors of poor-house, if liable to costs, indi¬ 
vidually, are not competent;. 57.,._ 

competent, if liable only in a corporate 
capacity. Id. 


sheriffs*’ 
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COSTSf {continued^ . 5. y , , . , , 

sheriffs' iiot competent, 46. 

of prosecution,'^ben §7;*] 

on taxation of, mpfence of vtitrf®s$'irom abroad allowed, 
when, j. - '< • ' •; 

ofdeposkions taken abroad, not 
allowedw^ 11.’ ■ 

COUNSEL, . - :v =0 . 

professional coufiden^'^ with 'fcUent, 162—106. 
confidential coinniunicatSohs nm: to Le given in evidence, 
103. ' > ■ . 

thougli proceedings finiwbed; 103. 
not in vjdtidns be^^eeh' third persons, 
nor after dismissal Of?lofeitor; Id. 
what communicatiohS privileged. Id. 
solicitor and attprne}' tVitliin rulb. Id. 
so 'intef|>reter between cO®fri8C‘l-and-client. Id. 
person not an attorney, thougli cdiisitlered as such, not 
wftliin thc*^rule>^ Id. - - 

of what facts, they luay give evidence. lo^. 
third person, who heats'thC'communication, may speak 
to it. 103. 104. 

communications to other persons hot privileged. 104. 
COUNTERFEIT-MONEY. See tit. Uttering, 

COUNTY, 

inhabitfint of, competent ori indit^menfc for non-repair of 
bridge, when, 93. 

COURT. See tit. Admiralty; Chancery, f^cdesiasLicaL 
of exclusive jurisdiction. 241. See tit. Judgment. 
of inferior jurisdiction, 298. - r 

proceedings in, bow-proved; 498. ' ^ ■ 

whether a party has a right to a copv 
' ' ■ - ' ' : of, and-when, jay—-328.- 

COVENANT. Soe tit. 

COVERTURE, S : : 

evldtaice Of, under nan^aitsnmpH(*H 2 j, 

■; > . xrodeir ncm estjactnm. 128. 

on plea of, if it appears that the husband Went abroad 
above stWfen years beibrex the Commencement of the 
suit, the defendant'to him alive within - 
that time. 453. 

CREDITOR, . \ . 

of bankrupt, when competent, y t. See tit Banirupt. 
CRIMEN FALSI," ; - ' -i - 

conviction of, incapaciiatei§ witrite^ 2 2;' 

CRIMES,■" ^ ' -V 

what incapacitate a witness/’5P2. 23'/-' -s 
CRIMINM/ COifVERSATION.. Seo tit, 
CROSS-EXAMaNikTIQN. See tit. mtdkut. 
custom: ' And’she tit.; Tolls. ' 

that lord of manor shall haVe common in all the lands 
demised, void, 430. 


not 
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CUSTOM, (confirtwerf) . .r 

not admissible, to shew ttmtirof^eiUerin^ior quitting a 
farm different from that ex]^e^d in tbeieftse f 430. 

;;; to‘quit ^ Micheeifttar* -means Miohaelmas. 

431. 

right by, though not expressed'in lease; 429. 
as, fbrJieriotr 
:: -wa^-going crop. Id. 
proof of, by hearsay. 182. 189. 

hesarsay^ oT ^deceased person, though he 
claaned under the custom. 183. 184. 
verdict, though between other parties. 233. 
depositions not evidence against stranger 
to former suit. 180. 
paper signed by copyholders. 194. 
court-rolls of mahoT, and ancient writings. 
187. 188. 315. ^16. 

proof of custom, m adjoining parish or ma¬ 
nor, not evidence; 130. 

otherwise, on- a question of tenure 
in one of several connected ma¬ 
nors. 130. 

D 

1 )AY-B 00 K. See tit. Book, 

DEAF AND DUMB, 

. how to give evidence. 13. 

DEATH, 

. nbroad; evidence of, 152. 17J. 
presumed, at the expiration of seven years, &c. 152. 
death-bed; declarations. * See tit. JD^laralions. ■ 
on. issue, as^ to the death of a particular person,-the part;, 
asserting the death has to prove it. 152. 

HEBT. (See tit. Bond, Deedt Non estfactum.') 

on foreign judgment—>the Judgment prima facie evi¬ 
dence. 252. 253. 

Declarations. See tit. Admissions, Evidence, Hearsay, 
on death-bed, 

in criminal w'aaes, evidence, when; 20a. 
whether made itroxtremes, a question for the Court. 

200. 

of accomplice, 201. 

of attainted person, not evidence* Id* 

in civil cases, evidence. 201. 

confession of subscribing witness to'will. Id. 

See tit. Confession. 

DECREE. See tit. Chancery, 

DEED. See tit. Writing. i I-' 

ambiguity in, how explained. See tit. A^nMgttUy. 
ancient, explained by usage, when. -42{ .'‘ - - - 
non est factum, emence under. Sbe tit. Non est 
factum. 


presumed 
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DEED, (continued) 

prj^kUmeifjL fceni; wh«n^ ,119. 120 . 
variance in proof lOa-. * 1 '1 

execotkm'o^ proved by Buba(Sribu)g vratness; 356. 357. 
358- 

'Signing ; 358. ", • 

not essential & a deed, Id. 

' req^uired by statute of frauds, when. 

' id. fp ' j , 

attestation of, in deeds under pow¬ 
ers. 3f8—3C0. 
sealing; 360. 

d^ivery, wlwt eitfiiciVnt; 361. 

on another daj'^ may be shewn^ 
4sB. ' * ■> 

subscribing witness may prove it forged. , 

32* . . 

wh *n subacribing witne^^sinot producible, how 
proved; ^ 6 z. 363. 

proof of }>arty’s aignatmo, when sufficient. 
363. 364. 

i>ee(1 not be jirovert, wlicn; ^49—352. 

I. deed 30 years old; 349. 

custody of, to be shewn, w hen. 3 ^9 
a.cl^ed enrolled; 352. See tit. iijt- 
) olmcyii. 

3. recital, niien evidence against the 

pai 1}' to reciting deed. 356. 

4. (lo.d produced under order oi 

Court. 356. I 

mistaUe in, whtu reclifiod in equity. 4^8. 
paioi tvideuce, nut uiduiiaaible to vaiy or add to; 424, 
—4^2. 

'xOept in cast* of fiaud, &c. 427, * 
.mother ('onsideration maybe ‘hewn; 
424—427. See tit. Consider ation^ 
dnd Evidence. 

or djileieiit day of delivery. 428. 
notice to produce. 336. See tit. Notice. 
produced under notice, proved by die other party, 
when; 343. 
when not. 345. 

counterpart, evidence against the party, without notice 
to produce the original. 340. • i 

profert dispensed with, v'heu. 348. 

Secondary evidence of, when admissible , 346. 347, 

proof of the loas, &c.ofwritten)nstrument.347.34gr. 

DEFAULT, 

judgment by,! its effe^, as an admission. 141. 
defendant, after judgntent by, not competent fur or 
against a plainttd', lu action on joint contract. 62. 

con>petent 
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DEFAULT> {continued) 


DEFENDANT, 


competent for co-defend¬ 
ant in trover. 63. 


discharged and made witness, when. 6t. 

submitting to fine, on indictment for assault, may 
be witness for another defendant. 62. 
suffering judgment by default, in case of misde¬ 
meanor, 62. 


or, in action on joint contract, not 
witness for or against plaintiff. 


id. 


in trespass, witness for another, when the trespasses are 
different. 61. 

in ejectment, how made witness. 62. 
witness made defendant by mistake — may be struck 
out, 63. 

in an information, nolle prosequi entered. 63. 

DEMAND, 

particular of. See tit. Particular. 

DEMURRER TO EVIDENCE, 
what. 215, 

facts admitted. 216. 

counsel for the crown not compellable to join. 217. 
not allowed in the king's case. 113. 
under the control of the Court. 217. 

DEPOSITIONS. See tit. Examination!,. 
de bene esse, 10. 

by consent; 10.272, 
when evidence. 272, 273. 

on question of pedigree, not evidence against a stranger 
to the first suit. 176— 179. 
evidence of custom, w'htu. 269. 

not evidence against si rangers to the former suit, iSo. 
22 3. 369. 

in Chaijccry. See tit. Chancery. 
in ecclchiastical court. 286. 

before couimissioners of bankrupt. 7 See tit. Commh^ 
comaiissi'iiit'rB of excise. j sioners, 
before coroncT, under stat. Ph. & M., 379. 

must contain the ^ect of the evidence; 279. 
280. 

to be certified together with the inqui¬ 
sition; 279. 
taken upon oath; 82. 
need not be taken in the presence of 
prisoner; 280. ' 

evidence on trial of prisoner, when. 280. 
before magistrate, under stat. of Ph. &: M. 276—279. 

in case of felony, how taken; 276.277. 
liow certified ami transmitted; 276.279. 

need 
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DEPOSITIONS, {conflnued) 

„ ■ . .. , need not be signed by deponent; 277. 

278 - 

evidence against prisoner, %vhen. 277. 
^in misdemeanors or civil cases, not 
n .1 evidence. 278. 

- ' m pe^ty tre^on^ ^lot sufficient to con¬ 

vict oir^e tycasoni but will support 
a conviction for the murder. 278. 
evidence for prisoner, to contradict 
w'itni^s. 212. 27^ 325. 
priSohey has no right to copy of. 324. 
eonvictloh, purporting to set out depo- 
' sifidh, hot evidence. 212. 
of pauper. See tit. Examination. 
of witness Abroad of going abroad, when evidence; 

272; 274;' ' 
of \viiuess iu India. 273, 
proof of; 25)7. 

office copy, pot evidence in other courts; 292. 
attested by judge’s clerk. 202. 

DEVISE. Sec tir. IVilL 
DOMESDAY-BOOK. 


account of, 302.303. 
when evidence, id. 

DUGDALE, 

baronage, not evidence to prove a descent. 320. 
monasticon, isot evidence as to the order of a monas¬ 
tery. Id. 

duplicate original. 

of notice to produce, notice to quit, &c. 342. 343. 
taken by copying machine, not evidence. 343. 


E 

EASEMENT, 

grant of, presumed from 20 years enjoyment, 120— 
124. 

as against the reversioner, when; 123. 
presumed from shorter enjoyment, when. 
121. 

See tit. Presumption. 

ecclesiastical court, 

suit in, 

number of witnesses to prove a fact; 110. 
proof of temporal matter arising incidentally. 110. 
depositions in, when evidence. 286. 
sentence of. 243— 248. 

of nullity, or in affirmance of marriage, conclu¬ 
sive on question of legitimacy, when. 245. 

conclusive on trial forpoligamy; 247. 
I i sen- 
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ECCLESIASTICAL COURT, (continued) 
sentence of, 


in a cause pf jactitation, evidence in ejectment; 

not conclusive; 244- 

245* 

much less, in criminal 
prosecutions. 246. 
evidence between what parties; 243. 

when conclusive as to all. 243.244. 
impeachable for fraud. 248. 

<?h validity of will, and right of admiuistralion. 
conclusive. 245. See tit. Probate. 
proof of. 298. 330. 
ledger-book, when evidence. 299. 

EJECTMENT, 


judgment in, conclusive in action for mesne profits, when. 
224. 

tenant in possession not competent for defendant, under 
whom he holds. 48. 

witness, who is to have a lease of the lands (if recovered), 
not competent for the plaintilF. 48. 
witness, called by defendant, not competent to prove 
himself the real tenant and defendant his bailiff. 52. 
notice to quit at a certain time, served personally and not 
objected to, evidence of the time of entry ; 80. 

proved by duplicate original; 343. 
if attested, proved by subscribing witness- 


ENDOWMENT 

of vicarage, wdien presumed. 119. 

Enrolment, 

of bargain and sale, under stat. of 11.8. 292. 352. 

indorsement, when evidence of, 292. 
copy of, when evidence of execu¬ 
tion. 352. 

of other deeds, when evidence. 355. 

ENTRY, 

in books, by receiver of money, against interest, iqi, 192. 
ESTOPPEL, 

by judgment or verdict, when. iig. 

EVIDENCE, 

admissibility of, a question for the judge. 13. 
written or unwritten; 218. 

writings, public or private; 

public, of record or not of record; 
public writings not of record, judicial 
or not judicial. Id. 

bill of exceptions to. See tit. Bill of Exception. 
demurrer to. See tit. Demurrer to Evidence. 
presumptive. See tit. Presumption. 


general 
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EVIDENCE, {continued) 
general rules of. 

1. Evidence confined to points in Issue. 126. 

\inder plea of non-assumpsit. 126. See tit. Non-assumpsit, 
non est factum. 128. See tit. Non estfactum, 
not guilty in trespass. 129, See tit. Trespass. 
under issue on custom. 130. See tit. Manor, Custom, 
proof of o/Aerr acts when admissible; 133. 

on a question, whether the accej>tors had given 
authority to the drawer to draw a particular bill 
payable to a fictitious person, ^general authority 
may bo shewn. 133. 

in trespass, wdiat or how many acts of trespass may 
be sliown. 134. 

in action for slander, when other actionable words 
may be j^roved. 134. 

on trial for treason, no overt-act of a distinct trea¬ 
son can be proved. 136. 

on indictment ft)r iufinnous offence, proof that 
defendant has a general disposition to commit 
such offences, or that he has committed such an 
offence at another time, is not evidence. 136. 

when other acts of the prisoner arc evidence against 
him, us shewing his intentions, contemporaneous 
acts are also evidence in his favour. 138. 

on indictment for uttering forged notCsS or coun¬ 
terfeit money, proof of his uttering others simi¬ 
lar, admissible. 137. 

character of cither party, when examinable in civil 
suit. 139. See tit. Character. 

facts admitted on record, need not to be proved; 
141. 

cannot be contradicted.141. 

2. The affirmative of the issue to be proved. 150. 

in action on game-laws, plaintiff need not disprove 
the several qualifications; 150. 

whether such evidence necessary to sup¬ 
port a conviction by magistrates. 150. 

negative, when to be proved; 151. 

where breach of duty alleged, 151. 
fvhere a person is charged with doing the 
act complained of “ without giving 
due notice,” 151, 

on indictment for coursing deer “ with¬ 
out the consent of the owner,” 151. 
on an issue upon the death of a particular 
person, the party asserting the death 
has to prove it. 152. 

3. Substance only of the issue need be proved. 153* 

plea of payment of principal sum and interest-— 
sufficient to prove that a gross sura was paid 
and accepted as full payment. 153. 

I i 2 proof 
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EVIDENCE, {^contiiwed) 

proof of tender and refusal sufficient proof of an 
averment of payment, when. 154. 
in action of waste — sufficient to prove, tliat de¬ 
fendant cut a less number of trees; 154. 
in action on simple contract, plaintiff may prove 
less than the writ demands ; 154. 
in action against sheriff, plaintiff declares that he 
had J. S. ami his wife in execution. 


proof that he had only J. S. is sufficient. 
^ . * 54 * 

in action for slander, rule as to the j)roof of the 
words. 154. 

proof that A. was churchwarden not sufficient on 
issue, whether A, and 13 . wei'e churchwardens. 


156. 

averment, that the cattle (damage-feasant) were 
levant and couchant, is not proved by sbening 
that part of them were so. 156. 

averment, that plaintiff was constable of a parti¬ 
cular parish, is not supported by proof, that 
he was sworn in to serve for a liberty, of which 
the parish was only part. 156. 

(Sec other examples under tit. Murder. 

Principal.) 

averments immaterial, when. 158. 159. 

contracts to be truly stated, and proved as stated- 
158 —160. 

4. The best evidence to be given. 167. 

. meaning of the rule. 167. 

copy of deed not evidence, when the deed can be 
produced. Id. 

parol evidence of licence from the crown not ad¬ 
missible. 167. 

st.»-ongest possible evidence not necessary ; i6g. 
execution of deed proved by single witness; Id. 
hand-writing proved or. disproved by witness 
acquainted with WTiter 3 style. 169. 170. 

' : exceptions to general rule, 170. 

copy of entry in public books; 170. 
appointment of constables, &c. .need not be 
proved; 170.171. 

where she party, against whom the secondary 
evidence is offered, has precluded himseff 
from disputing it. 171. See tit. Admission. 

5. Hearsay, not evidence. 173. 

See tit. Hearsay. 

parol evidence, when admissible with reference l;o written 
instruments. 410, &c. 
to explain latent ambiguity; 410. &c. 

See tit. Ambiguity. 


to 



liJDBX. 


EVIDENCE, (contmued) 

to explain mistake in will, 411. 

as to devisee, 411.414. 
fund, 412. 

description of pro¬ 
per^, 412, 

or in entry_ of surrender of copyhold, 
290. 

to explain patent ambiguity; 416. 
blank in wHf; 418. 

in agreement, which need not have 
been written, 41^ 419. 
in instrument, kept to record a 
fact; 419* • 

blank in bishop’s register. Id. 
not to control or enlarge a will; 423. 
narol evidence to shew fraud. 428. , 
not to contradict, vary, or add to terms of deed; 424. 
as to shew dilFerent condition, or another use. Id. 
another consideration may be shewn, when; 
424.427. 

consideration contrary to the deed, cannot be 
shewn, except to shew fraud, &c. 427. 
delivery on a different day may be shewn. 428. 
customary right may be shewn, though not 
expressed in deed, when; 429. 

as for heriot, or way-going crop ; Id. 
if inconsistent with the deed, it cannot be 
shewn. 429.430, 

words having a legal meaning, how to be 
understood.431. 432. 

parol evidence not to contradict policy of insurance, 432' 

charter-party, 433. 
promissory notes. 433. 
mercantile contracts; 

433* 

usage regarded in construction of, 434—436. 
not to contradict. 307. 

pot to contradict agreement within stat. of frauds; 

437-744** . 

' (See tit. Agreement ,) 

collateral facts, to shew the meaning of contracting par¬ 
ties, when admissible. 443.444. 
usage, to explain ancient charter. 419. 

deed; 421, 

terms of admission to copyhold. 421. 
covenants not to be construed by party’s acts. 422. 
parol agreement discharged by parol; 444---447. 

discharge of, a good defence in equity to bill for 
specific performance. 446. 

^ ^ 3 



436 


IKDEX. 


EVIDENCE, {contimird) 

rule in equity, same as at law, as to admissibility of parol 
evidence; 448. 

rule as to defendant, on a bill for specific pcrfonuf 
ance, 449—^451. 

as to plaintiff; 451—458. 
rule as to rectifying mistakes in deeds; &c, 458. 
raising trusts in wills. 460. 
secondary evidence, when allowed. 170. 346. 
EXAVlINyVTlON. See tit. Deposition. 

of pauper, not evidence on question of settlement against 
appellant parish. 283. 

of single woman pregnant, evidence against reputed fa¬ 
ther after death, 284. 

though he was not present. 284. 285. 
of soldier, (under mutiny act), when evidence on ques¬ 
tion of settlement 285. 

attested copy, given to commanding officer, 
evidence. Id. 

not evidence, if the soldier abroad, or dead, 
or out of the army. 285. 286. 
of witness. Sep tit. Witness. 

EXCEPTION (Bill of,) see tit. Bill of Exception. 
EXCIIEQUEB, 

judgment in rem in, 231. 

of condemnation, conclusive evidence of right of 
sciviure, 254. 

as to all persons. Id. 

of acquittal, whether conclusive as to illegality of 
seizure. 258. 

EXCISE, see tit. Commissioners. 

EXCOMMCNIC ATION, 

witness not incompetent from. 18, 

EXECUTION, 

of deed or will, see tit. Deed. Will. 

EXECUTOll, see tit. Probate. 

proof of being appointed. 299. 

de son tort, not incompetent, as liable to actions. 40. 
EXEMPLIFICATION, 

of record, under great seal. 289, 

under seal of court. 290. 
of deed or w ill, not evidence. 290.355. 


F 

FACTOR, see tit. Agent* 

FELONY, 

conviction of, renders incompetent. 22, 

FEME SOLE, 

in action by woman as, defendant cannot call the hus¬ 
band to prove the marriage. 64, 

FENCES, 
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FENCES, 

on question of liability to repair, commoners not com¬ 
petent. 4?. 

FINE, 

chirograph, evidence of, 292. 

copy of proclamations by chirographei, not evidence. Id. 
proclamations how proved. Id. 

FISHERY, 

entry of licences in court rolls, evidence for person 
claiming under lord of manor; 187. 

though payment under the licence not 
proved. Id. 

FOREIGN COURTS, see tit. Adniimlty. 

sentence of, establishing a marriage, conclusive, when; 
252. 

of acquittal on charge of murder ; 252. 
vacating acceptance of bill of exchange; Id. 
prima facie evidence of debt, in action on foreign 
judgment. 252. 253. 
proof of; 301. 

foreign law, how proved, 387, 

FORFEITURE. 

conviction, not conclusive as to tlie ime of offence, un¬ 
less specially found. 219, 240. 

FORGERY, 

conviction of, renders incompetent. 22. 
party injured, incompetent witness on indictment, when; 
88—91. 

incompetent to prove forgery, 88. 

or other material fact; 88, 
may prove a fact merely collateral. 89, 
hand-writing how disproved. 170.373. 
seal forged, proved by seal engravers. 210. 
forged instrument evidence, without stamp. 400. 
FRAUDS (Statute of), see tit. Statute^ 


G 


GAME-LAWS, 

action on, 

plaintiff need not disprove the qualifications. 150. 
conviction on, 

whether good, without such negative evidence; Id. 

only general evidence, at least, necessary. 151. 
party convicted, to be imprisoned only in case of 
want of distress, 261. 

GAZETTE, 

evidence of public acts, when. 305* 

of proclamations, public addresses, Ac. Id, 
not of presentations, or promotions, &c. 306. 

I i ^ evidence 
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GAZETTE, {continued) 

evidence of notice of dissolution of partnership, when, 
306. 

GRANT, 

ancient, explained by usage. 421.422. 

possession of, to be shewn, when. 317. 
presumed from length of possesion; 119, • ^ 

as against reversioner, when; 123. 
co-extensive with the enjoyment. 1 22. 

See tit. Usage, Easement. Presumption. 

GUARDIAN, 

not competent, in action by infant. 46. 

answer of minor by, evidence against guardian, 266. 

H 

HABEAS CORPUS, 

writ of, for bringing up witness in custody. 9, 
HAND-WRITING, 

proof of, by one who has seen the person write, 364— 
366. 

or who has received letters from him. 
367—370. 

in case of Alg. Sidney. 365. 
in case of seven bishops. 371—373. 
comparison of, not allowed; 371—373. 

otherwise, in case of ancient writings. 
372—374- 

forgery of, how proved. 373. 

HEARSAY, 

general rule as to ; 173. 
exceptions, 

evidence on question of pedigree, as to the state of 
the family. 174. 175. 

declarations, papers, &c. in the family, recitals in 
fanrily deeds, &c. when evidence, 174—176. 
declarations of deceased husband, as to legiti¬ 
macy of wife, 176. 
of deceased parent, to prove time 
of birth, 180. 

not to prove/ifoce of birth, 180. 
or want of access. Id. 
not evidence, if oonade post litem 
motam, 176—178. 183. 

or if the relative alive. 
176. 

depositions, or answer, in a former 
suit, not evidence against a stran- 
ger. *77—179, 

hearsay of boundaries, or custom, 182—184. 
tradition of particular fact, not evidence. 184. 

of 
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HEARSAY, {continued) 

oipublic rights; 183.189. 
whether evidence (^private rights. 189.1.90. 
entry of receipt of rent by deceased person, not 
evidence for one claiming under him, 188. 
evidence against such person; 193. 
how proved. 195- 

entry by deceased rector, as to ecclesiastical dues; 
184—187. 

in tradesman’s book, evidence of delivery of 
goods. 195—199. 

declarations, or entries in books, against interest. 
191—194. 

by steward, &c. charging himself; 191. 192. 
by person, that certain goods were not his 
property; 193. 194. 

by occupier of land, as to the extent of ad¬ 
joining tenant’s land; 194. 
not evidence, if the person alive. 195. 
testimony of witness in former trial, when evi¬ 
dence, the,witness being dead, or kept away 
by the other party. 199. 
dying declarations. 200. see tit. Declarations. 
part of res gestat when evidence ; 202. 

declaration by bankrupt, in absenting 
himself. Id. 

by woman at the time of 
eiopeiucnt, Id. 
at the time of receiving a bo¬ 
dily hurt. Id. 

by deceased, as to being re¬ 
lieved by a parish, 181. 

us to bis state 
of health. 

' 181. 203. 

declaration by agent. — See tit. Agent. 
HERALDS’ BOOKS, 

evidence on question of pedigree. 318. 
visitation books of counties, evidence, Id. 
account of. Id. 


HERIOT. 

due by custom, though not expressed in lease. 429. 
HIGHWAY, 

See tit. Road, 

HIRING, 

declaration of deceased servant, not evidence of, 181- 
HISTORY, 

general, when evidence. 320. 

Speed’s Chronicles. Id. 
not evidence of private rights. 320. 


Dugdale’s 
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HISTORY, [continued) 

Dugdale’s Monasticon, 

Baronage. 

Camden's Britannia. Id, 

HOUSE OF LORDS, 

journals, see tit. Journah. 
judgment of, how proved. 298. 

HUNDRFD, 

111 action against, the party robbed is competent, 57. 

to prove the robbery; Id. 
not to prove oilier facts, 
as the Venue. Id. 

HUSBAND A-ND WIFE, (see aiso tit. Adultery. Feme sole.) 
of perty to suit, incoMjietent for or against each other; 
6 ^. 64. 

though divorced for adultery, 66 , 
or the other consent. Id, 

declarations of v/ife not evidence against the niun. 64. 
not allowed to give any evidence that may tend to cri¬ 
minate the other; 66. 

on proof of A.’s marriage, a witno.vs cannot prove 
a/r^rw/cr inarriage between himself ai d A. 66.67, 
the party calling a witness, cannot call his wife to 
contradict him. 66.67. 

on a question, whether goods are the projicrt}^ of .1 man 
or his wife, he is not competent to prove the latter 
fact. 65. 

on indictment for conspiracy, the wife of one defendant 
is not witness for the rest. 65'. 66, 
exceptions to general rule. 67. 

in prosecution for taking a woman by force and mar¬ 
rying licr, Id. 

in case of bigamy, 2d wdfe coinpet-cnt after proof of 
first marriage, 68. 

in oHeiiccs agaiiist woman's person, 68. 

«’ife may exhibit articles of the peace against Jiim, 

68 . 

or apply for information ; 68. 
not witness against him in treason. 69. 
dying declarations of wife, evidence against him. 68. 
in action between third persons, where the W'ife’s evi¬ 
dence may lead to a demand agahist liusband ; 71. 
in appeal against order of bastardy, married woman may 
prove the criminal connection, 69. 
but cannot prove non-access. 70. 
in suit between third persons, wifp may disprove her 
marriage. 70. 

woman, cohabiting and passing as wife, whether witness 
for the man. 70. 

declarations of wife employed as agent by husband. 69. 

J y/ifQ 



INDEX. 


49st 


HUSBAND AND WIFE, (conftW/) 

wife of bankrupt may be examined by commissioners^ 
when. 69. 

answer by wife, whether evidence against her, after hus¬ 
band’s death. 267. 


I 

INCOMPETENCY, 

of witness. See tit. Witness. 

INDICTMENT, 

averment in, when need not be proved; 159, 

in indictment for robbery near the highway, Id, 

in the house of A, B, 

Id. 

for arson in the night-lime. Id. 
for murder of officer in execution 
iff'office, 158. 

for burglary in the house of.T.D. 
with intent to steal the proper¬ 
ty of J. \V., the iivenuent of 
property is niaterial. 160, 

for felony at a certain place, and no such place in the 
county, the indictment void. 166. 
copy of, in felony, not to be had by defendant without 
order of Court; 322. 

but if produced, admissible, though without 
order; 323. 

in misdemeanors, order not necessary, 324. 

INFAMY 

of character, cause of incompctency. 22. 23. 
from what ollbnces. Id. 

INFANCY 

mav be given in evidence under non-assumpsit, 127. 
not under non est factum. 128. 

INFANT, 

competent witness, wlien, 14.15, 
answer of, by guardian, not evidence against him, 266. 
INFIDEL, 

incompetent witness, when. 17. 

INFOIiMEM, 

incompetent witness at common law, when. 91. 
competent, when. 92. 93. 

INHABITANTS, 

of county, competent on indictment for non-repair of 
bridge, when; 93. 

of hundred, in action by party robbed; 93, 
of parish, where penalty given to the poor, when com¬ 
petent ; 93. 

in prosecutions under highway act. 93. 

^ rated, 
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INHABITANTS, (contimted) 

rated, competent in fparJfih-appeal, by stat. 54 G. 3. 
c. 170, 93. 

declarations by, evidence against their parish; 
60. 72. 

not compellable to give evidence against. 60. zo 3 
INQUISITION, 

by coroner, bad, if evidence brought by the accused party 
was rejected. 281. 

of lunacy, by coroner, whether evidence against one 
claiming as executor; 239. 

evidence for prisoner; 282. 
post mortem. 174. 

of felo de se, evidence against executor or administra- 
tor; 281. 

not conclusive. Id. 

finding, that the party fled for it, wlicther conclusive. 
281. 

of office, evidence against w’hom. 282. 

by escheators, commissioners, sheriff, &c. 282, 
by order of H. of Corn, respecting fees. 282. 
not evidence, when irregularly taken; 283. 

inquisition by sheritt’s jury, on question of 
property. Id. 
proof of; 2S3. 

commission ought, regularly, to be shewn. 
Id. 


INSPECTION, 

of records; 322. 

depositions, not allowed to prisoner before trial. 325. 
proceedings before inferior jurisdictions, when allowed; 
325—328. 

parish books, and books in public offices: ? 11. 212.1:28. 
court roils; 329. 
corporation nooks. 330—332. 
rule for, not allowed in criminal cases; 332—333. 

otherwise, in informations in nature of quo warranto; 


333. 

rule to inspect, after issue joined; 333. 334. 

where no action depending. 924. 

INTEREST, 

incapacitates witness, when. 34. 

INTERROGATORIES, see tit. Witness. 

ISSUE, 


evidence to be confined to points in; 126. 
affirmative of, to be proved; 150. 
substance of, alone, need be proved; 153. 


See tit. 
Evidence. 


JACTITA- 
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JACTITATION OF MARRIAGE, 

sentence in cause of. See tit. Ecclesiastical Court. 
JOURNALS, 

of the House of Lords, 305. 4 

proof of judgment on appeal. 

of address to the king; Id. 
not evidence of the facts stated in 
the judgment. Id. 

of House cf Commons ; Id* 
proof of entry in. 321. 

JUDGMENT, (See tit. 

by default, its effect, as an admission. 141. 
of court of record, when evidence in a cause; 222—237. 
between what parties; 222.223. 
who may plead a judgment in bar, and when. 223. 
conclusive as evidence between the same parties, 
when. 223. 226. 

judgment recovered, conclusive evidence in 
assumpsit, 234. 

in ejectment, conclusive in trespass 
for mesne profits. 224. 
judgment of quarter sessions. 224.231. 
conviction for nonrepair of a road. 224.. 
judgment in court of conscience. 225. 
evidence between jjn’wcs to the first suit; 226. 
not evidence for a party against a stranger^ 228. 
or/or a stranger against a party ; 230. 
exception in the case of customs, tolls, and 
public rights. 233. 

decree between vicar and impropriator, evidence 
between succeeding vicars and impropriators; 


227, 

judgment concerning office of schoolmaster, evi¬ 
dence for or against a successor. 227. 
judgnjeulf of ouster in an information in the 
nature of quo warranto; 227. 
I>in.rem in the'Exchequer. 231. 
points, evidence. 234. 235. 

' judgment in debt, bar in assumpsit, when, 
235. : ) 

in .trespass, bar in trover, when, 

W. 

in trover, bar in assumpsit. 235, 
in cjrimin^<oai|es, whether evidence in civil. 237 


) —241. . ; ^ . 

•dP coiiirt of j excijurisdit tion. 242. 

when conclusive, when not evidence, 242. 
impeachable for fraud. 242. 
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JUDGMENT, {continued) 

bf ecclesiastical court. See tit. EccleslasUcaL 
adntiiralty court. See tit. Admiralt^^ 
exchequer. See tit. Exchequer* 
commissioners of excise. See tit. Commissioner-^ 
sentence by members of college, when conclusive. ' 259. 
proceedings before commissioners of bankrupt. 273. 

See tit. Cmnmissioners. 
conviction by magistrate, 2<>o. 

conclusive for him, in an action, when; 260— 262* 
inlbrmality of, cannot be taken advantage of. Id. 
of inferior courts, when evidence, and to what extent. 
287. 

of foreign court. See tit. Foreign. 
proof of. 289. 291. 293. 295. 298. 301. 
copy of judgment, signed by the master, not evidence. 
291. 

JURISDICTION, See tit. CcAirts. 

JUROR, 

challenge of, for kindred. 134 
JUSTICE OF FEy\CE. See tit. Magistrate. 

/ 

L 

LARCINY, 

witness not incompetent for petty. 22. 26. 
what sufficient property to maintain indictment. iiR. 
LEADING QUESTIONS 

not to be put to witness in general: 205. 
allowed in cross-examination ; Id. 

in examination in chief, when. Id. 

I.EASE, 

ancient, when evidence; 187. 

though posscL^sion under not shewn. Id. 
on life, death piesumed, when. 152. 

LEGITIMACY, 

birth during marriage, presumptive evidence of; 112* 
how rebutted. Id. 

birJi after divorce a mensa, &c., presumed to be ille¬ 
gitimate. 113. 132. 

declarations of decca.scd person, to disprove his supposed 
marriage, 180. 

of husband, as to legitimacy of wife. 176. 
sentence ol' nullity of marriage, or in affirmance of, con¬ 
clusive, v/licn. 243. 

LETTERS PATENT, 

cxemplitication, evidence of. 355. 

LIBEL, 

in action for, other libels when evidence. 134. 135. 

evidence, that defendant was generally 
suspected, Sec. 140. 

magistrate’s 
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LIBEL, {^continued) 

magistrate’s clerk not compellable to say, 
whether be delivered to the magistrate 
on affidavit containing the libel. 206. 

LICENCE, 

from the crown, how proved. 167. 

old licences from lord of a manor, for fishing, &c.; 187. 
licence to enclose, when presumed. 121, 

LUNACY, 


coroner’s inquest. 239. See tit. Inquisition, 


M 

MAGISTRATE, 

action against, 

proof of notice. 343, 
conviction by. See tit. Comiciion. 
depositions taken by. See tit. Depositions, 
compellable, by order of court to grant copy of convic¬ 
tion, and of information. 324. 326. 

MAHOMET AN^ 

may be witness, 17. 18. 
to be swore- on the Koran. 20. 

M ALICI01 ] S R ROSEC UTION, 

in action for, general bad character of plaintiff may be 

shewn, when. 140, 

copy of indictment, how obtained, 322. 
evidence, if produced, though without 
order. 323. 

■MANOR, 

cusb/sn of. Soe tit. Cit<tom, 
survey fd' Soo tit. Survey, 

proof oftustoin in one manor not evidence of a custom 
in adj(niung manor; 130. 

otherwise, on a question of tenure in a district 
of niajmrs. 130.131. 

MANOR COURT, 

proceedings in, evidence between whom. 287. 

rolls of, evidence between the lord and his tenants j 

5 * 5 * 

ancient writings of, evidence of descent, though not 
signed. 315. 

inspection of. 329. 
proof of. 298. 

MARRIAGE, 

hearsay of, in family. 174. 

legality of, determined by ecclesiastical courts directly, 
243. 

by courts of common law incidentally. Id. 
proof of, on real writs; 244. 

by parish register. 307. 


sentence 
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MARRIAGE, [continued) ^ . 

sentence of ecclesiastical court* annulling. 243. 
conviction of bigamy, proof of illegality of second mar¬ 
riage, in civil action. 240. 

in foreign country, established by sentence in foreign 
court. 252. 

MEASURE, . : 

sale of a nurabct ^ff acres cf land, generally, means acres 
by statute measure. 432. 

sale of corn by the bushel means by the Winchester 
bushel. Id. 

MEMORANDUM, 

written, to refresh memory ; 199,209. , ^ 

agreement unsigned, used a;?, 169. 
unstamped receipt, 386. " ' 

MERCHANTS' BOOKS, 

evidence of what, and wheti. 105—^199. 347. 

MESNE PROFITS, 

judgment in ejeedment conclusive of right of possession 
in action for. 224. 236. 

MISTAKE, 

in deed, rectified in equity, when. 458. 45^9. 
in will, may be shewn, when. 41:. 419. 

MITIGATION, 

of damages, what evidence allowed in. 139. 140. 
MODUS. See tit. Tithes, 

on question of, persons liable to tythes not competent, 
proof of, by usage, tip. 

de non decimando, not proved by usage alone, up. 
declarations of deceased occupier, evidence of parochial 
modus. 183. 184. 

proof that' a particular person paid so much in lieu of 
tythes, not evidence. 184^' 

MONEY, 

payment of, into Court—7iti^ iefifect.'144. S43. 

money cannot be fefedvered bncK, though paid by 
mistake. 144. . 

admifsion of legal demand. 142.144. 
payment generally upon the'whole declaration, 
142. 143. 

dispenses with proof of hand-writing, in 
action on bill of exchange, 143. 
and dispenses with proper stamp; Id. 
admits the jurisdiction of the Court; Id. 
admits the contract, to what extent; 144, 
in action against a carrier. 144. 

Us- 

proof of. 14.5. 

MURDER, 

cqnvietion of, on indictment for ^Rtre^so^. 156. 

‘ '■ ■ '' ' con- 
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MUfiDER, {continued) 

conviction of manslaughter, on indictment for murder. 

manner and means of killing, as proved, must agree in 
substance with those laid. 157. 
on indictment for murder of officer in execution of his ^ 
office, proof of his authority not material; 158. 

the special matter may be given in evi¬ 
dence on a general indictment. 158. 
acquittal in foreign country may be pleaded in bar. 253. 

N 

NAVY OFFICE, 

book of, evidence to prove sailor’s death. 212. 
NEGATIVE, 

of issue, when to be proved. 151. iC2. 

NICHOLAS (Pope), 

taxation by, account of. 303. 

evidence of value of livings. Id. 
NON-ACCESS. See tic. Access. 

NON-AGE, 

declaration of deceased parent, evidence of. 180. 
NON-ASSUMPSIT, 

evidence under plea of; 126. 

performance — payment — release. Id. 
judgment recovered. 224. 
accord and satisfaction. 126. 
that defendant contracted with plaintiff and others; 
127. 162. 

that plaintiff was marrjed at the time of the pro¬ 
mise, 127. 

or was ban|crupt. Id. 
usury infancy garpjng. 127. Z21. 
what not evidence under ; 127. 

statute of limitations; 127. 

that others besides defendant are liable. 162. 

NON EST factum, 

evidence under plea of. 128* 

luhacy, or intoxication at the time of execu¬ 
tion, 

defendant a feme covert, 
deed delivered as an escrow, &c. Id. 
what not evidence under. 128. 

proof of gaming — sale of office — simony, &c. 

129. 

payment — release — infancy — duress. 128. 
plaintiff cannot shew the deed lost, after pleading profert, 

348' 

NOTICE, 

of option, proof of, by duplicate original. 342. 
to quit, proof of. 343. 357. See tit. Ejectment. 
to produce papers on trial; 336. 

K k how 
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NOTICE, {continued) . n.- 

';ht>\v:i^mffer8 fn>hi;sab|SQn!|i^ucesli6cuin, 336* 
when aecesnEg7V-3:56. 338. 
party, when compellable to produce; 536. 

‘ if B^trustee^vld. 

in action by seamen for wages. 337< 

' proof,of. ^*.'543.' 

after proof of, contents of paper how proved. 

33 & ... 

not necessary, where nature of action is sufficient 

notice; 339. 

as in trover Ibr bond. Id. 

or prosecution for stealing note, &c. Id. 

in other criminal cases, when; 

or where £*00^01601 posslession on tiie other 
side; 440. 

whether necessary, in case the writing is in 
court in the adverse party’s possession. 
340—342. 

deed produced under, to be proved by the other 
party, when; 343. 

when not. 345. 
the whole to be read. 338. 

NUL TIEL RECORD, 

proof of issue on; 289. 

where the record is in the same court. 

.where in another court. Id. 


• O 

OATH, 

of witness, how administered. 19. 

OFFICE, 

books of, when evidence. tit. 
inquisition of. See tit. Intuition* 

OFFICER, 

competent witnesses, nrhen; 40. 

though liable to information. Id. 
proof of acting as such, evidence of being such, when. 
170. 

OPINION, 

of witness, when evidence. 2^09. 

general, evidence of public ri^ts ; 185—189. 

whether evidence of private ri^ts. 189-^190. 

ORDER, 

of judge, for producing papers; 337. 
of sessions, see tit. Sessions. 
of bastardy. See tit. Bastardy. 

ORDINARY, 

certfficate of, when conclusive on legality of marriage. 

244. - 

fiwultj 
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ORDINARY, {continued) 

faculty from, presittned io-the' d^se of a pew claimed as 
appurtenant to a meesui^ir' tzo. 

OUSTER, - ^ ^ 

judgment of, on an infotmation. 227. 

OUTLAWRY, . 

Judgment of, in treason. and, feloo;^, Tenders incompe¬ 
tent; 23. ‘ '->7'*“. 

in personal action, othenv^se. Id. 

' • prroof oft Id.- .. 

OWNERSHIP, 

possession primu facto evidence of. 11^. 119, 


P 

PAPAL BULL, 

evidence of exemption ftrbm tithes. 219 
PARCEL, 


on a qaesdon whether land is parcel of A*s or B’s estate, 
.the;de<dmrfttron-of a deceased tenant, who held under 
both, is evidence. 182. 

PARDON, ; : ; . 

effect of in restoring competency of witness. 27. 

See tit. Witness. 


PARISH, ^ 

inhabitant of, competent, thou^ penalty given to the 
poor, when; 93. 

in prosecution underInghway act,when. 93. 
rated, competent, on parish appeals. 93, 94. 

Sec tit. Inhabitant. 


register, when first commenced. 306. 
proof of mariage. 306. 307. 
entry of marriages bo\i|r to be made. 306. 307. 
copy of, to be transmitted annually to registrars 
m dioc^. 307. 

noYto,be contradicted by day-book. 314 
inspection of, when granted. 328. 
book for copies of rates, 311. 

for account of pari^ indentures. 312. 
vestry^ok. 312.313. ,, 

examineef copy of register, evidence. 321 
PARLIAMENT, 

acts of. See tit. Acts, 


journal oft See tit. Journal. . 

PAROi^ Evidence. seetit,jsi>wfewa. 

PARSON, 

entry by deceased, evidence for successor. 184.185'. 
in action against, for non-residence, what sufficient evi¬ 
dence of his being parson. 171 * 

PARTICULARS (Bill of), 

. -- r uiid#r^id|ga’a prder—its use an^ effect. 14$. 147. 

interest on promissory note may be recovered, 
though not'claimed in the particular. 147. 
mistake in, when immaterial. 148. 

Kk 2 _ 
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PARTNER, 

admi\ssidn by one, evidence against another, when. 73. 

266. Seetit,*j 4 fifn»miow.:\./- 
one. partner may di^pirove the. authority of another to 
draw a bill on the partnership for his separate debt, 
in action between payee and ancceptor. 54. 
verdict oh issuer evidence of partnei^ip, when. 232. 
notice pf dissolution of partnership, how given. 306. 
PARTY TO SUIT, 

inconipcnt witness.. Sees-^t^.lVitnsss^^iL u.i 

admission by, evidence against him. See titi Admission. 

compellable to producse papers m<hb possession, when. 


PAYMENT, . .. . . , 

evidence of, unde^ noit'-assutnfiiiiLi.; f .. 

presumptive evidence of. 113. See titi-'J^vsnn^tion. 
of money into court. 142. . Sea tit; Mora^. 
on plea of payment of pdncipal and mtefest, proof that 
a gross sum was acceptedpayment. 153. 
proof of tender and refusal, evidence to support an aver¬ 
ment of payment, when. 1541' - • ' 

PEDIGREE, 

evidence of. See tit. Hearsay^ ' H&idd's Books. 
bills in Chancery, not evidienee of. 263. 
depositions, not evidence against a stranger. 178. 
special verdict, whether, e^^ce between third 
parties. 134. 

PENAE ACTION, , . 

act of parliament, discharging the defendant, evidence 
- under nil debet. 221. ■ 

PERAMBULATION, 

evidence of boundary of -pariabi "i 83; . 1 

PERJURY, 

proof of, by a single wbaiess, not sufficient. 107. 

conviction of, incapacitates witness. 22.2S. 

party injured, cpmpc^eiae .vHtness,/dn‘prosecution for. 

87.88.241. J-' 

proof of defendant’«;nlith>^ 4 ^o answer in Chancery. 296. 
297. - ■ ?■'. j’ -r. 

several indictments against several, defendant in one 
case competent for defendant in another. 37. 
on mdictment for^ in'answer to a bill of injunction filed 
by B, B is competent. 39. 

PETIT TREASON; 

(HI indictinent forj prisoner may be found guilty of mur¬ 
der. 156. 

PLACE, 

variance in proof of. 16c. * 

POLICY OF INSURANCE, 

construed with reference to usage of merchants; 434. 
not to be contradicted 1 ^ usage. Id. 
underwriter, competent witness* 37; ‘38«xoo. 

POLY- 



index; 


POLYGAMY. See tit. Bigamy, 

POSSESSION,'- 

prima facie evidence of pacoperty. ii8. 119. 
j^oundfor presuming a grant, when. 119.120. 
POSTEA^ • 

indorsed,' not evidence of* verdict. 293:. 

evidence tliat cause Was tried* Id.'"-;, 
may be produced by assocnate«~'2Q2. 

POWER, T i 

deed under, how ^eKecuted and attested. ac8, 
PRESCRIPTION, 

hearsay,-whkher evidence of. 1-80.100. - 
PRESENTATION, 

hearsay not evidence of. 191. 

PRESUMPTION AND. PRESUMPTIVE EVIDENCE, 
nature of. in. 

presumptive evidence of legitimacy, 112. 

from fact of birth during marriage. Id. 
how rebutted. 112. 113. 
of payment; 113. 

of payment of bond, after ao years, 114. 
how rebutted. Id. Sec tit. Bond, 

' reieasteL of quit-rent not presumed from non pay- 
' menC.117. < 

possession pn^:;&cie evidence of property. 118.119. 

. -grants, agnsesnente; licence, presumed from usage. 119 
—123. 

deed of composition not presumed metfeJyTrojn usage. 

grant presumed against reversioner, from permission of 
tenant, when. 124. 

circumstantial'evidence^ m criminal cases, .t 24. 
presumption of law from presumption of fact.. .ja5. 
death presumed at the'end ofaeven years. 152. 
PRINCIPAL, >. rr ' 7 i 5 

in aeco^ degree^charged <aiSr:principal in first degree, 
not a variance. 157. 

charged as such, .caimotifae.Convicted as accessary. 157. 
conviction of, evidence against accessary, when. 229. 
witness against accessary^, ^oatJndictmeiit for receiving 
stolen goods, 31. 

or for taking reward to help to stolen goods. Id. 

PROBATE, ; 

of will of personal property, what, 245.293. 

conclusive of validity of will, whem 245. 
may be shewn to be forged. 246. 247. 
of real property, not evidence of will 246, 299. 
whether evidence to prove ped^ree, 299. 

377 » 

? ■ or if the wiH in possession of the other 
\ party. 299, 377. 
proof of ecclesiastical courts 298. 

K k 3 examined 
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PROBATE, j^continued) 

"(i^atnirviA copy of. ^99. 
exemplification of probate. 299* 
copy of ledger-book. 300. 

Revocation of, how proved. 183. 

•PROCHEIN AMY, 

■' not competent, in'suit by infant. 46. 

PROFERT, 

of deed, dispensed with, when. 348. 
bargain and sale pleaded with, — copy of enrolment may 
be shewn. 355. 

PROSECUTOR,. 

entitled to costs of prosecution, when. 87. 
competent witness; 86. 

though entitled to reward or penalty. 86. 92. 
general rule. 86. 

exception in case of forgery. 88, 89. 
in case of forgery, 

party injured not riflbwed' to prove any 

material fbet; 88. 

competent, if not' liable on forged instru¬ 
ment, 89. 

as cashier of Bank of England, 89. 
where the banker has not debited 
the party, 89. 
or after release. Id. 

PUBLIC BOOKS. See tit. Booh. 

entry in, proved by examined copy, 320. 
inspection of. See tit. Inspection. 

PUBLIC RIGHTS, 

proof of, by hearsay. 183. 189. 

verdict evidence of, though bdlrwpen other parties. 233. 
PURGATION, 5 '' 

ancient doctrine of. 241 , ■ 

its effect in restoring competency. Id. 

* ■' ' ' Q" . 

QUAKERS, 

may affirm in civU ; 20. 
not in criminal cases; Id. 

what criminal, within the rule. Id. 
in criminal c^^s in thfsii; own defence. 21. 
QUALIFICATION, 

in action on game laws, plaintiff need not disprove the 
several kinds of. lyo. 

in proceedings on conviction before magistrate, other- 
' wise. Id. 

QUARE IMPEDIT, 

hearsay not evidence €>f presentation. 191. 

V -.'.i.'. '.4- R 

RAPE, 

on indictment for, the woman not compellable to answer 
as to her criminal connection with other men; 206. 

such 
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RAPE, {continued') 

such evidence not admissible. 141. 206. 
her general bad character for, want, of chastity may be 
shewn, 140. ^ 

or, her previous, connqctionf^with the prisoner. 

^d. j .. 

the account given by her, immediately..after the injury^ 
admissible. 203. 

RATE, 

book for copies of, how jeefit. a n. 

RATED INHABITANT. See tiClnhabitant, 

RECEIVER, 

entry by, of receipt of rents. 191, 192. 
proof of. 195. 

RECXTAJL, . , , , .. . . , 

in deed, when evidence against the party. 356. 
RECORD, 

what. 218. • „ 

w^en emnp^^. .. 

not to be cQntrad>c]^e^. zig. 

evidence, that. the verdict was entered by mistake, not 
admissible. 218. 

;; not conclpsiyip a^ to facts.averred, when the facts are 
not travejsablc, /a 19. >, 

npr, to.the./ime of the offence; Id. 
keeper of^the rc'cdirq^may speak to their condition. 219. 
inspection of. 322. , ,, 

admissions on, need not he prove^r,, 1,41^,, , , 

issue on nul ticl record, how proved. 289I ', ’ 
variance in proof of. 162. See tit^ r 

proof of, by exemplification, .2^, 290* , 

. ,, . . -exmnmp^ papyi i . 

* - - - ixs‘' ' ‘U< ^ i M _ i 

office copy. 292. 

copy of judgment, sigae4 by master, not evidence. 291. 
RECOVERY, 

deed to make tenant to the writ of entry, when evidence 
of. 295. 

RECTOR, 

books by deceased, evid^ce 'bf eiiclesiastical dues. 184 

REGISTER, ” ’ ^ 

of navy office to prove a sailoifs death. 312. 
of parish. See tit. Parish. 
of ship. See tit. Ship. 

RELEASE. See tit. Witness. . 

of interest, restores competency of witness. 97. 98. 

unnecessary, i. where the witness offers, but the 
other party refuses. 

2. where he has acquired an interest, 
to deprive a party of his testimony. 
100. 

K k 4 3* where 
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RELEASE} (continued) 

r ' 3. M'here be has an interest inclining 

him to each side. loa. 
REPUTATION. See tit. Hearsay. 

RENTROLLS^ . 

old, when evidence. 202. 203. 

RES GESTA, 

hearsays ptert nf, when evidence. 202. 203. 

See tic. Hearsay. 

REWARD, . . 

persons entitled to, on conviction, not incompetent. 30. 
cases, in which rewards are given. 86. 

ROAD. See tit. Boundary. 

on indictment for not repairing, verdic t of not pdlty on 
R)rmer tvioL is nrit evidence for the parish; 242. 

verdict of gnihy is conclusive against the parish, 
«a4.‘«iHd strong evidcance against other parishes. 
2^32. > 

on a question whether the occupier of particular land is 
Ktdde tc repair, an award between a former occupier 
and the township is not evidence. 179. 

ROBBERY, 

on indictment for, prisoner may be convicted of simple 
larciny. 156.157. 

ROLLS, 

of manor court. See tit. Manor. 

RULE OP COURT, 

signed by proper officer, good evidence. 292* 

S 

SALE, ' ** 

after proof of sale of goods to defendant and J. S., J. S. 
is not competent to prove the sale to himself alone. 46. 

SEAL, 

of the king, or public courts of justice, need not be 
proved. 290. 

of private or foreign coarta; how proved. 290. 291. 301. 
of corporations, how proved. 291. 

SEALING, 

of deed. See tnt. Deed. 

SEISIN, 

of devisor, proved by dedaration of deceased occupier. 
1S2. 194. 

SENTENCE, 

of courts. See tiu Judgmera. 

SERVANT, 

incompetent to disprove his own negligence in action 
against his master. 46. 96. 

competent, in action by his master, to prove delivery of 
goods, &c. 95. 

not to prove acts done by him out of the courso 
of his duty, when. 95. 96. 

SESSIONS, 
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SESSIONS, 

order of* confimung order of removal, conclusive as to 
all parishes, 

discharging^ conclusive only that the settle* 
ment was not with the respondeiits. 224. 

SETTLEMENT, - 

by purchase of estate, " . - 

parol evidence may be admitted to shew that 
the purchaser agreed to pay more 
tlian 30I., though the deed expresses 
less; 426. 

or that less was paid than is expressed. 
428. 

SHERIFF, 

officer, indemnifying him, not competent witness for 
him. 46. 

admission of, as to custody of debtor in execution, 
evidence against sheriff, when. 76. See tit. 
Agerett 

return of, on the writ, evidence of the facts there stated. 
294 - 

inquisition by. 283. 

act relative to sheriff’s bonds. 220*' 

SHIP, 

property in, proved by possession as owner. 308. 309. 
311. 

log-book of, evidence of time of convoy’s sailing. 312. 
register ofy evidence of want of title, when. 308. 30^. 

not evidence of property, unless recognised. 
309. 311. 

conclusive, that persons not named therein are 
not owners. 3<^. 

articles, to be produced by defendant, in action for 
wages. 337. 

SHOP-BOOK, 

entry by deceased shopman, when evidence; 195—199. 
by the master, not evideijkce; 199. 

may be used, as a menaorandum. Id. 

SIGNING, 

of deed, or will. See tit. Jieed, WiU. 

SLANDER, 

proof of the substance of'the words, sufficient. 155. 
against person in professional capacity, when necessary 
to prove his qualification. 172. 173. 
other actionable words, when evidence. 134.135. 

SOLDIER, 

examination of, under mutiny act, when evidence. 285. 
286. See tit. Examination, ' 

SOLICITOR, 

not allowed to give evidence of - profbBsionid communi¬ 
cations of his client. 102—106. 

See tit. Counsel, 


SON 
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SON ASSAULT, 

Seb j ,iw , : • 

SPECIFIC PERFORMANCE,. r 

' on bill for, ^kj/^dant miyifehew that the agreement has 
been di3charged446.. 447. 

or Uiat it is difiercnt from that intended ; 
,449^51;.. ,, 

^ X , or .that .they; aRcnrards agreed to a varia- 

i > v tioji, .'irhen. 450. 

'»Za}»£^'mu»yahew. we JOinissioii of a term, by 
frhttd; 45;l ^ &Ct.j .v. 

whether he shew it by mistake or 

r surprize;452—^455. 
cauaot<vary<ia|f1reeinent by parol evidence, 
so to liave it executed in its varied 
form. 456. 

part performanceqoTf.agceemcnt for land, wlrnt. 
457.458.' ‘ : 

- contents of unstamped paper cannot be shewn, if stamp 
necessary. 386. 

other proof of the transaction, besides the writ¬ 
ing, when admissible. 3 86. 

fact of payment may be shewn, if receipt 
unstamped ; Id. 

unstamped reempt, used as a memoran- 
■ dumrldi..-^; .b 

, agreement-jadpiiitted on the record, need 
not be stamped. 387. 

' r :;fafter.paynien|.ofj.money into court, want 
' , ; . ^ ■; \o€fltaBapno4A>jection. 405, 

in action on.note unstamped, when plain- 
... . tiff may recotfieiR on other counts. 386. 

foreign instrument, to bc>.ai^mped according to 
‘'ihe law oLthe «<»iaat^'; 

.; c; . hill incttiient;jfeewbtf!««»pleted out of the 
' • ' .i ;*kmg«mm. 387.388. 

. of'propec vaiue^and denomination. 388. 

receipt stamp not sulficient for promis- 
'. aory note. Id. 

articles-of agreement under seal to be 
stamped as a deed. 388. 

' agreement ,ibr house, and also for goods 
>- .. .inJt, to be stamped as a lease. 388. 

... valae being greater than the true stamp 
is not material, if the denomination 
' . . right; 389. 

/where the denomination is different but 
of equal or greater value, commis' 

. ‘.sionere may re-stamp, when. Id. 
several stamps on one instrument, when neces¬ 
sary. 389—393. 


new' 
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STAMP, {^continued) 

new stamp, on alteration of instrument, when 
necessary, 393—396* 

on bill of exchange or promissory 
note, Jd, ' 

on policy of insurance. 394. 
if the alteration ia-to co’-rect a mistake, new 
j stamp, unnecessary. 396—398. 
unstamped instrument, evidence for collateral 
purposes, when; 398-**403. 

in action for penalty for illegal insurance, 

’ 39 «- 

^ forbribcryat election. 399. 
unaMknped paper, as a memorandum, 399. 

as secondary evidence. 
, 399 - 

unstamped a^eement may be inspected, 
to ascertain the time with reference 
to a subsequent agreement, 399. 

' , or to see the nature of 

the handwriting. 400. 
unstamped instrument may be recovered 
^ in trover. 400. 

unstamped instrument, evidence in pro* 
secution for forgery. 400. 
draft, unstamped, not admissible on in¬ 
dictment for secreting a letter contain- 
ingi &c., under stat. 7 G. 3. c.50. s. i. 


' policy of insurance unstamped not evi- 
■ ' denee ozr.indictment for burning, &c. 

with intent, &c. 402: 

lost instrument pnesomed to be stamped, when. 

4 & 3 * ' .-i 

want ofj when to be repaired, and how. 404. 
agreements, what, to he stamped; 405. 

V '<^ft)esh:item added. 405. 

receipt, properly stamped as 
admissible, though it 
oontain an agreement. 405. 
cogtiovil need not be stamped; 
496. 

agreements exempted from stamp, what; 406. 

1. memorandum of assurance. Id. 

2. memorandum for granting 
. lease. Id. 

agreement, when a present de¬ 
mise. Id. 

3. memorandum for hire of la- 
; bourer, &c. 407. 

-agreement for assignment of 

apprentice not exempted. Id. 

4. memo-' 


SOI 





STAMP, ^continued) 

■' ~ *' 4; cnsmonindam foe or rclatiixg 

to sale o£goods. 407. 
iargreettieat to take a share of 
goods, &c. 407. 

to indemnify on re¬ 
sale, &c. Id. 

gwrantee fttr pa3nnent of 
goods. 408. 

u J kgresmdnt^r making of goods, 
>*' Jbd. < ' 

for sale of crops. 

j . 408.409. 

5« Mvaorandum between master 
and mariners of ship, &c. 
409. 

61 iettftcs* containing agreement 
respecting merchandize be¬ 
tween merchants. 409. 
STATUTE OF FRAUDS, ( 29 C. 2. c. 5.) 

fourth section, tlmt no action shall be brought,” &c. 

440. 445 * 

memorandum of agreentmt must specify the con- 
4;ideratioB. 440. 

party may recover upon agreement under this 
section, though he has not signed it. 440. 

in the memorandum of promise to pay the debt 
of another, the precise amount of the debt 
need not be stated. 441. 

•ffthetmlion, as to requisites of wills. 374. 
seventeenth sectiim, as to contracts for sales of goods; 


444* 445- 

the memorandum of bargain need not specify the 
consideration. 441. 

twenty^second section, as to repeal of wills. 423. 424. 
STEWARD. 

entry by deceased, as to receipt of money. 191,192. 
SUBPCENA, 

ad testificandum, writ of, (see tit. Witness.) 
what, 2.5. 

how many piay be put in one writ. Id. 
duces tecum. 

SUBSTANCE, 

of issue, to be proved. See tit. Evidence. 

SURVEY, see tit. Terrier. 

of benefices by Pope Nicholas; 303. 
history of, 

evidence of what; Id. 
valor beneficiorum in r»gn of H. 8. 304. 
in time of the coowcnoiBw^th, 504. 

their great authority in questions of tithes, 30J. 

305* 

ancient 





SURVEY, {continued) 

ancient surveys, evidenpe, without proof of commission, 
when. 304. 

of manor or estate^ ‘^hen evidence. 187.188. 

T 

TAXATION, 

of Pope Nicholas. 303. 

TERRIER, 

of manor, evidence of boundary or tenure. 316. 
ecclesiastical, whati. 316. 

evidence of church possessions; Id. 
for parson, when; 318. 

' I. agjIsQst him, when. Id. 
ixom whi.it repository; 316. 
by whoimto be signed; 318. 
not evidence, 'unless possession satisfactorily ex¬ 
plained. 317. 

TIME, * 1' * 

variance id proof oiL 0X4). >’ ' <' i t‘ 

TITHES, ^ , 

evidence of parson’s title by admission. 172. 
entry by deceased'iector, evidence. 184—187. 
modus on one particular ^m,not evidence of modus on 
anotlier, 132. 

unless some connection shewn, 
composition real not to be presumed £r<xca usage. 119. 
m action for, plea that plaintiifhad not read the 39 ar¬ 
ticles, to be proved by defendant, tyi. 
answer of occupier of land, m a tithe causey l^vidcnce 
against a sucecoding occupiev. ^ 56 . 

See tit. Ptcscnption, Terrier* JModus. Survey. 

TOLLS, 

hearsay evidence of right of, <89. 
verdict, evidence of, wough between o^ve^’pavtics, 233 
TRADESMAN, 

books of, evidence of dehve*y,©f goods, 195—199. 

TREASON, 

confession, evidence in case of.. 84. 

See tit. Confessi&ti, 

conspiracy to seize the king’a person,' an overt-act of 
conspiring his death, 123. , - ^ . 

so, conspiring with foreigners to effect an ktva^'dhId. 
no overt-act of dutinct treasons be proved.-136. 
confession, evidence in case 0^ «4i. See-tit, YS^sdbw. 
proof of overt-act by two wktieisea; ro8.109. 

otherwise, where the overt-act laid is assassina¬ 
tion, &c., 109. 

or in treason for impairing the coin. 109. 
tvhen other acts of the prisoiSfer are evidence against 
him, as shewing his intention, hie cofdemporaneous acte 
are also evidence for him. 138. 

TRESPASS, 
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TRESPASS, 

for assault, (see tit. As^auit,) 

first assault by plaiiitiff cafifiot be ^ewn under gene¬ 
ral issue, except in mitigation. 129. 
any number of trespasses, within the days mentioned 
. in the declaration, may be proved; 

or one trespass beyonfi the remotest day. Id. 
co-trespasser, competent witness. 32. 
for goods, 

what property sufficient; 1181 ' 
by agister of cattle, ' '' 

by stage-coachman. Id. 
for mesne profits, 

judgment in ejectment conclusive as to right of 
possession. 224. ’ 

quare clausum fregit, 

title of defendant may be shewn, under general 
issue ; 129. 

licence from plaintiff, cannot. Id. 
nor defect of fences, 
nor easement. 

proof of entry for distress admii^sible, under ge¬ 
neral issue. 129. 

on plea of soil and freehold, a verdict on the same 
plea in a former action conclusive. 224. 225. 

TRUSTEE, 

not incompetent witness^ though liable to action. 40. 

U 

UNDERWRITER, 

competent for another underwriter in action on policy 
of insurance. 37. 

USAGE, 

evidence of agreement, i ip. 
to explain ancient charters, 419. 

or private deeds, when, 421. 

mercantile tohtracts. 434—436. 

See tit. Custom, Easement. Presumption. 

USE AND OCCUP ATION, 

in action for, unaecessaiy to describe where the pre¬ 
mises lie; 166. 

if described as lying in a particular pa- 
ridt^ they ought to't>e so proved. Id. 

USURY, 

in action for penalties, the borrower competent. 39. 

evidence of other usurious con¬ 
tracts not admissible. 210. 

may be given in evidence, imder non assumpsit, 127. 
221. 

not in debt on bond, unless pleaded. 220. 

UTTERING, 

indictment for uttering fbrged notes or bad money, 

10 proof 





UTTERING, {continued) 

proof of prisoner havings Altered others similar, 
as eyidenqe of! his ho^owledge, &c. 137. 


VARIANCE, 

in proof of contract, 160.161. 
of deed, i6|S« . 
of record, 162. 

when the record only described. Id. 
when its mif^tance set out. 163. 

in proof of time. 164, j 
of place. 165.16(6. 

examples of, , 

demise pleaded to hold^/l'ow a certain day — demise 
proved on that day. 155. . 

in replevin —part only of the cattle proved to be levant 
and couchant. 15^ ‘ 

on issue whether A.£Utd B. were churchwardens—proof 
that only one was. Id» 

averment, that plaintiff was constable in parish of P,, and 
proof that he wa^ sworn in for a liberty, of which P. 
was only part. 156. 

prisoner, charged as principal in 1st degree — proved to 
be priiicipal in 2d degree, not a variance. 157. 

in assumpsit, it is no variance, that others besides the 
defendant are parties to the contract. 161.162. 

but if others ought to Join in the action, 
the defendant may take advantage of it, 
on non assumpsit. 162. 

See other examples under tit. Murder. PrindpaL 
Kvidence. 


VENUE, 

when the place is only for venue, a variance in the place 
proved, not mitttenal. i66, 

on indictment for felony at,a certain place, if there is no 
such place jn .the county, the indictment void. 166. 
VERDICT, sec tit. Judgments 

admissible in evid^ce, whei^« 222—237. 

considered with reference, to the parties, 222—223. 
conclusive between the same parties, when. 
223. 224. 226* 

evidence between privies to the first suit; 226. 

verdict by ancestor evidence for heir, 
226. 

verdict by one remainder-man, evi¬ 
dence for another, 227. 
for or against lessee, evidence, 
for or against reversioner! 
227. / 

not evidence Jbr one of the parites against a 
stranger; aaS. 

verdict 
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VERDICT, {conthiued) 

verdict against another person who 
, jiisUfieU m servant of, &c., evidence 
on the question of right. 228. 
conviction of principal evidence 
against accessary. 229. 
not evidence Jar a stranger against a party. 230. 

judgment in rein in the Exchequer. 

231. 

judgment of quarter sessions. Id. 
conviction against parish for non¬ 
repair of a road. Id. 
verdict on issue to try a partnership. 

232. 

on question of custom, tolls, &c. a 
verdict is evidence between third 
persons. 233. 

special verdict, stating a pedigree, 
whether evidence between third 
persons. 234. 

verdict, in action for negligence of 
servant, is evidence in action by 
the master against the servant, 228. 
considered, with reference to the subject-matter» 

*34—237/ 

verdict in trover, a bar to an action for 
money had and received. 235. 
where plaintiff in first action lailed from de¬ 
fect of pleading; 235. 

or gave no evidence of the 
demand. Id. 

verdict final only, as to its proper purpose. 
236- 

verdict in action for a nuisance not conclu¬ 
sive as to the right; 236. 

in ejectment, not conclusive as to 
tiue, ^n another ejectment. Id. 
verdict in criminal case, whether evidence in 
civil. 237—-241. 

evidence, 4;hat the verdict was entered by mistake, 
not admissible. 218. 

where special verdict may be found, though a gene¬ 
ral one cannot. 155. 

in debt in award, and ** no suck award** pleaded, 
the jury cannot find the aw^d void by matter 
dehors, &c. 141. 
proof of; 293. 

postea indorsed, not evidence of, 293. 

evidence, that cause was 
tried. Id. 

judgment to be shewn, entered up. Id. 
on issue out of Chancery, decree to be 
shewn. Id. 


VESTRY- 
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VESTRY-BOOK. See tit. Parish. 

VICARAGE, 

endowment’of, when ptiesumed. no, 

VICE-CONSUL, ^ 

certificate of, abroad. 288. See tit. Certificate. 
VIDELICET, 

effect of, in pleading. 

VOIRE DIRE, see tit. Jl^fnessi 

objection, arising on, may be removed on the sjame. g 6 . 


WAGER, ' 

in abtlon 'for, ohe wJib tays similar wager is competent. 
99 * 

on event ’bf jpiroseci^tlbii'i\wlR not make witness incom¬ 
petent.' tba." ’ '' 

WAGES, _ 'a.. 

in action fbr by seamen, the bontract to be produced by 
the defendant. 347. 

WAR, ^ : 

articles of, how proved. 30c. 

warranty, 


action ih tm't for breach of warrant of goods — plaintii? 
need not prove that defendant Lnetv the goods to be 
in an unfit state, .though so averred. 159. 

the substantive parts of the ivarranty to be stated 
and proved. i6i. 

.WAY, see tit. Hoad. 
public right of, 

hearsay, evidence of; 189, 

verdict, evidence, though between other parties. 


233* 

private right of, 

hearsay, whether evidence of. 190. 
usage, evidence of, 120. 

extent of right limited by the usage. 122.123. 
use of way for carriages, evidence of a grant 
of drift-way. 123. 

WAY-GOING CROP, 

by custom, though not expressed in lease. 429. 
WIFE, see tit. Husband and Wife* 

WILL, 

of personal property,, , ^ 

proof of in ecclesiastical court; 245. 293. 

{ irobate, evidence of, 24^. See tit. Probate. 
edger book of e<?fclesiastical epurt, 300. 
copy of. 300. 
of real property, 

requisites of, by stat. of frauds. 374. 

of copyhold, requires neither attestation, nor signing. 

Id. 

exemplification of, not evidence; 377. 


probate 
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WILL, {continued) 

probate of, whether evidence to prov^ a pcdi^-'-c c; Id. 

os soccaidary evidence. 378. 
proof of, iyy {iubaoribing witness; 378. 
single witness, sufHeient, at law; Id. 
mle-ia ehaifteery. Id.^ 

credible witnesses,” who, ivithin 5th section of 
stat, of Frauds; 37^. ^ 

convicted oi' infaiudiis crime, not good 
witness,' 3*76.' -' ■ 
interested under will; Id. 

wiaesther competettl, after release; Id. 
<ievbiU 40 'wjt i3«i:b, \'<iid. • 3 76. 

Cl- ditor may attest, thoogh will charged 
with debt, 376. 

suhscribirg whuess, what to prove; 378. 383. 

may prove the will forged. 32. 

379 * , , 

in any part of will, 

of part, intending to sign the whole, 
by mark, 

stamped name, 

bj" seal, insulTidcnt; 379* 3So. 
testator Vilind. 380. 
attestation : 380. » 

need not express that tliey subscribed 
in the testator’s pri'^cnce ; 381. 
witnesses need not see testator sign ; 380. 
381. 

if he acknowledges his will, pufhclent. 
381. 

need not all ottegt at the same time; Id. 
nor attest every page ; 382. 
whole %vill to be present. Id. 
by mark. 381. 

in presence of testator, 382. 

if he might see the attestation, suT- 
ticient. Id. * 

execution, hoiv proved, whcn subscribitig witness 
dead, insane, or abroad; 383.384. 385. 

v/hen handwriting cannot be proved. 385'. 
will 30 3'ears old, whether to be proved. 385. 
if witnesses deny the due execution, they may be 
contradicted. 384. 

w'ill impeached for fraud —evidence is admissible 
of what testatOT said at the time; 428. 

if impeached by witness, who imjiutes fraud 
to the other subscribing witnesses de¬ 
ceased, evidence of their good character 
admissible. 585. 

ambiguity in will, when explained by parol evi¬ 
dence; 410.411.417. 

See 
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Wll.t,, (cciUintied) ’ 

awd Evidence. 

I^istnko in tvill, jrs to ci^-vik*e'jB name, or descrip¬ 
tion ol’ property, when explained. 411. 412. 

415. ■ - . - 

trust in will raised by pareil ovidcncc, when. 4.60.- 
WITJsTESSv , ' " 

attesting to deed ; See tit. Deed. 
to will. See tit. Will. 

deceased, testimony of, when .eyldcncc. 199. 
depositions of. See tit. Deposilirm. 
attendance of, to give evidence, at trial. 2. 
mode of procuring attcadunctr, 
in civil causes, 21 

subpmna ad testificandum, 

how many may be put in one writ; 4 
service of. 4. 
duces tecum, ii. 

before commissioners of bankrupt, 6. 

of inciosure. 7. 
in criminal cases ; 7. 

subpteiui ad Icsfificandum, 

service of in difiertiit par's of the king¬ 
dom. 8. 

recognizance. 7, 

Ziubeas corpus ad testificandum ; 9. lo, 
wbem the writ lies, 
how sued out and served; 9.10, 
for prisone*'s to come before comuiissioners. 10. 
cxpences'ofnvifcness in civil cases ; 3. 

. in criminal cases. 8. 9. 

privilege of, from.arrest, on trial, 5.0. 

. . before arbitrator, 6 . 

: .1 before commissioners of bankrupt, 

Id. 

' - in'going and returning. 7. 
proceedings against, for non-attendance ; 4. 5, 
attachtnent, 

action, on case for damages, 
or on stat. 5 Eliz. IcL 
inconapetency of; from 

I. Want of understanding. 13. 
insane,.idiots, lunatics; 
deaf and dumb, how to give evidence: 
children, when competent. 14. 15. 

their declarations, not upon oatli, 
not evidence. 15. 

Want of religious principle. 16. 
what-he ought to believe; 
atheists, infidels, incompetent. 17. 
excommunication, not a ground of objec¬ 
tion. j8» 

L 1 2 oath. 
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WITNESS, {^continued) 

oath, how admiOHitcred. 19. 

' ^flakOrB may affirm, when, jto* 

See tit. Quakers, 

3. Infamy of’character; 22. 

what offiences incapacitate, 22. 23. 

proof of, by record of judgment. 24. 
competency^ how restored, 24. 
purgation, ancient doctrine of, 17. 
benefit of clergy, and burning in hand.* 
25. 26. 

who entitled to clergy without 
^tfae burning; 25.26. 
proof of. 26. 
pardon. 27. 

under great seal, 
by act of parliament. Id. 
if conditional, performance to be 
shewn. 27. 28. 

when disability part of sentence^ 

Id. 

warrant under privy seal, insuf¬ 
ficient! Id. 

accomplices, competent. 28- 
Sec tit. Accomplice. 

Witness giving evidence to avoid his own 
instrument, not incompetent. 33. 

4. Interest renders witnesses incompetent. 34. 
reason of the rule. 34. 
objection when to be made. 96. 
of the nature of the interest which disqua¬ 
lifies. 36—^56. 

interest, in the question, — in the 
eeent tke suit. 36. 
wishes, or bias on the subject, ex¬ 
pectation of benefit, &c. 36—38. 
several actions of assault, or several 
indiotmentB for perjury, — defend¬ 
ant in one competent for a defend¬ 
ant in another* 37. 
one underwriter competent for an¬ 
other. Id. 

on indictment for perjury in answer 
to a bill filed by B, B is competent. 


V 39 - ■ 

borrower of money competent to 
prove uaury. 39. 

abat the event may make it more 
easy to recover in his own case, or 
tha 5 f the verdict may be heard of by 
the jary, — no ground of incompe- 
tency, 38. 39. 

liability 
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WITNESS, {contimicd) 

liability/ to aetiop or infortiiatiou^ 

: - uot Sttffkjient objection; 40. 

persons in office, 
executor de son tort, 

' - - ' ■ ' V agents. 40. 

witness thiidcing hitnsclf intercsted- 

' ■ honorary engagement to pay costs. 

’ ' ' 42-k ■ ■ ■ '' < 

1. Whc re a verdict may be evidence for or against 
a witness^ he is incompetent; 43. 44, 

as on question, of customary right of cora- 
moa, 44. 

of way-gohig crop, 44. 
of liability to repair fences 
f contiguous to u common, 

44. 

of parochiid modus, 45. 
of common by vicinage; 45. 
otherwise when the right is 
merely prescriptive. 45. 
defendant’s bail not competent, 46. 

, sheriff’s officer giving security, &c. Id. 
prochein amy or guardian. Id. 
servant incompetent to disprove his own 
negligence in action against his master, 
46. 

after proof of sale of goods to defendant 
and J. S. as partners, J. S. is not com¬ 
petent to prove the sale to himself alone. 
46. 

in action by indorsee against acceptor, the 
drawer of an accommodation bill is not 
competent witness for defendant tr> 
prove, that plaintiff took it for usurioas 
consideration, 46. 48. 49. 
in ejectment, the tenant in possession ia 
not competent for defendant under 
whom he holds, 48. 

one who is to have a lease of the lands, if 
recovered, not competent for plaintiffi 
48. 

2, Where witness directly gains or loses by the 
event, he is incompetent, 49. 50. 

however small the gain or loss, 53. 53. 
witness not competent, who has to pay, or 
be paid, on the event. 48. 49. 
devisee taking under the same will- yi. 
bankrupt not competent to increase the 
fund. 51. See tit-Bankrupt. 

8 



creditor 
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WITNESS, {couiinued) ... 

. qrcditor of bankrupt not competent to in- 
* ' drease the fund. $ i . 

.See tit. ^I^aiikrtipt. 

. -Tiyitafte^ discharging himself of a debt. 52. 
in ejectment, witness riot competent for 
, X xlefendari.t to pro'^e himself the real te- 
nanti and die de/endant his bailiff. 52. 
where the witness is indifferent to either party, 
having an interest towards.each, he is compe¬ 
tent, 53. • 

as the perspn who received money, in as¬ 
sumpsit for money had and received. 53. 
in question on priority of demise, lessor 
. competent, when. 53. 54. 
bill of exchange drawn as in partnership 
firm, — either party competoul to sliew 
want of authority in die drawer, in ac¬ 
tion by payee against acceptor. 34. 
where the witness has a remedy against eilhcr 
party, the circumstance of its being more oas}^ 
to enforce it in the one case than in the other 
will not make him incompetent. 55. 56. 
interested witness cannot give «?/?/ kind of evi¬ 
dence, that is material for enabling the parly 
to recover, on the side on which the interest 
lies. 56. 

party to suit, incompetent. 57. 
though mere trustee. Id. 

corporate body, liable to costs individually, 
incompetent, though indemnified, Id. 

but competent, if liable only in corporate 
capacity; Id. 

exception, in action on etat, of Winton, 57. See 
tit. Hundred, 

party, not compehablc to give evidence. 60. 
rated inhabitant not compellable. 60. 
may give e.vidence against joint suitor. 60. 61. 
defendant, when and how to be made witness. 61. 
See tit. De/'endQffp*^ 

husband and wife of party to tlie suit incompetent. 

6^. See tit. Hmhatnd and Wife. 
admissions of party, evidence against him. 71. 

See tit. Admimon. . 

party injured, competent in criminal prosecu¬ 
tions. 86, 

See tit. Prq^ecuigr, 

exceptions to general rule» on the subject of interest, 

informers, competent,, when, 92. 
inhabitants of county, parish, &c. when. 92. 
iJee tfti 


surveyor 
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AVITNESS, (co’n.vnuct) . ' ' " 

survevor of m\rish, in prosecution under hiVh- 
^way act. 93.' 

persons entitled to reward on conviction, 94. 
agents, senranti-V fectdirs, \^hen competent. 

94. 95 * , . , ‘ . ' 

competency of interested v/itness, restored, how. 
96. ' 

bj'release, pa7mch!, ’&Ci ’9^r 

of bankrupt, 9S. 

of member of corporation, 98. 

by resignatiotr or disfranchisement, Id. 
release, when unnecessary; 99. 

See tit. Reh-a.oj. ' 

obiection to competenciv'^'^cn to be made. 96. 
esamiinti<m of, - •• ' 

on interrogatories, 10. 

of prisoner of w-ir, 10. 

wiltioss resident :rbro;id, 10- 
iii Lidia, 'i t. 

^o\ 0 l nbioad. 10. 
by consent. 18. 

objc cJ-ion to competency, when regularly taken. 96. 
2CC. 

leading question, allowed in cross-examination, 205. 

V/hen, in examiriatiaii in chief. Id. 
privileged from answering, when; 206. 
to exptise himself to criminal charge 

or penalty, 206. 

' to declare his own infamy ; 206—208. 

not privileged, if bis answer would only subject 
I'lirn tc a civil action, 208. 

or charge liim with a debt. Id. 
number of v» Itnesses,- to prove a tact; 107. 

in trial for perjury. 107. 

' ill t!*eaeafi. 108. Sec tit. Treason. 

in courts of equity, no. 
in ccclesTastical courts, no. 
memorandam to ossitft membrV. 199. 209. 
opinion of, when evidence. 209. 
cross-exiiraimttion of, rule as to; 210. 

not to collateral, irrelevant facts. 210. 
witness, called and swmrn, but not examined, 
may be cross-examined^ zn. 
whether, after cross-examination, a party may 
recall the witness to prove his case, and put 
leading questions. 211. 

books, called for and produced, biit not used, 
are not therefore evidence Jot the party who 
proiluces, 212. 

but are evidence for him, if inspected, 
though not used. Id. 


credit 
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WITNE&S, {continued) 

cretUt of, how impeached; 212. 

by witness to his general character, 212. 

Ijy disproving the facts stated^by him, Id. 
by |)roof of contradictory statements; Id. 

depositions signed by witness, evidence 
to contradict, 212. 

conviction, purporting to set out his 
deposition, not evidence. 212. 213. 
party calling, cannot discredit him by evidence 
of his general bad character} 110. 
may disprove facts. Id. 

WORDS, 

action for. Sec tit. Libel. Slander. 

WRIT, 

return of sheriff, upon, evidence of the fact. 294, 
suing out, how proved; 293. 

when only inducement, 
when the gist of the action. Id. 
fieri facias, without proof of judgment, evidence, when. 

.Id. 

of habeas corpus ad tostifWSndum,' 
of subpeena ad testificandum, ^ Sec tit. Witness. 
duces tecum, 

WRITINGS, 

ancient, when evidence; 315. 

proper custody of, to be shewn. 317. 349. 
public, not judicial; J02—320. 

inspection of; Sec tit. Inspection. 
proof of entry in. 321. 
private; 335. See til. Deed. 

copy of, when evidence; 338. 346. 

parol evidence of; Id. 

duplicate original. 342. 343. 

process for compelling production ; n. 335. 

party, when excused from producing. 
336. 

notice to produce. 336. See tit. Notice. 
rule of court to produce, to get the writing 
stamped. 346.7^. 

rule for inspecting and taking copy. Id. 
judge’s order for producing, in action on polic3\ 

. 337 - . , * 

proof of written instrument. 356. 357. &c. 

handwriting how proved. 364. See tit. Hand^ 
tvriting. 


] 


THE END. 







